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INTRODUCTORY NOTES

Viable Advanced Traffic Management Systems will be central to the
development of ITS technologies, and critical to the delivery of many private sector ITS
services to the public. By its very nature, however, ATMS relies heavily on access to the
public rights-of-way. Consequently, development of ATMS will require a high degree of
coordination between the public and private sectors. This model franchise agreement is
an attempt to describe the relationship between the public and the private sector
needed to achieve that level of coordination.

The franchise model presented here is just one of several ways in which the
relationship between the public and private sectors could be defined. Other options
might provide for less exclusivity and freer entry into the market by the private sectors,
but the heavy reliance of ATMS on the use of public rights-of-way raises questions
about the viability of such models. This model assumes that the information-gathering
features of an ATMS system, in particular, will require the intensive use of the rights-
of-way and the investment of substantial capital in the rights-of-way. Therefore, it
seems unlikely that competing ATMS systems could be successfully built in many
areas.

In practice, of course, the needs of government and private industry will vary
depending on a range of circumstances. It is also difficult to predict at the outset what
services will actually be in demand, or how profitable a given service might be. Thus,
no single model will j2 all the possible situations that may arise in the development
and deployment of ITS. Consequently, this model agreement does not present a single
one-size-fits-all option, but offers a variety of modules; options and model clauses that
can be combined as needed to satisfy the different needs of different situations.

On the other hand, this model agreement does not attempt to define all of the
possible different relationships between government and industry, nor does it attempt
to address many of the details that will be required by specific agreements. A model
that attempted to cover such a broad range and level of detail would probably prove
too cumbersome to be of use, and would certainly not address all the issues that will
actually arise. Nevertheless, the model does attempt to address the more likely
structures and the critical issues in sufficient detail to serve as a starting point for any
potential transaction.

It should also be noted that the model is only one element of what could be a
very long and complicated process. The model is only useful if any necessary
authorizing legislation has been adopted, and a Request for Proposals or other form of
solicitation has been issued. The model could be attached to such a solicitation, or
introduced during negotiation with the winning bidder. In any case, the model outlines
the operational relationship between the public and private sectors, but it does not by
any means dispose of all procedural questions.



This Note addresses the principal factors that give rise to the variants made
possible by the model. Those factors are:

The identity of the franchiser;

The compensation mechanism, which in turn depends on the profitability
of a particular project;

Which entity will be responsible for designing, building, operating and
maintaining the system;

The range of ITS services to be provided by the franchisee;
Whether the franchise is to be exclusive or nonexclusive; and

Whether the system is to include the capability for electronic toll
collection.

This Note also discusses the importance of the “bankability’” of a project and
describes some of the financing mechanisms that might be available.

Finally, this Note makes some observations about the development of design

and construction standards, and raises the need in many jurisdictions for authorizing
legislation and corresponding models.

The Identity of the Franchiser

For an ATMS system to be effective, it must have access to and provide
information over an entire metropolitan area. This means that a multi-jurisdictional
authority is required to oversee the system and coordinate among the member
jurisdictions and with other regional authorities. In most states, however, the public
rights-of-way are owned and controlled by a patchwork of local governments. This
raises many state constitutional and local law issues that must be resolved state-by-
state and region-by-region.

For example, may a local government cede its franchising authority to a regional
transportation authority or other multijurisdictional body? If so, that authority may
grant a franchise to an ATMS developer; this model assumes that is the case. Still, state
constitutional and statutory amendments, or municipal charter amendments, may be
required to make this possible. If those amendments are not practical, a more
complicated structure will be required. In that case, this model can be readily adapted
to serve as a franchise agreement between a municipality and the private sector ATMS
provider and additional documentation will be required to establish the relationship
between the franchising authority and the regional authority.



Another question that may arise concerns a regional authority s power over
related matters, such as zoning regulations, and its general authority to regulate
matters affecting the system. Again, the draft assumes the authority will have broad
police powers, but this may not be the case.

In short, there are a great many issues that will have to be resolved on a case-
by-case basis, and that cannot be fully addressed in a model such as this. The principal
value of a model in this regard is that it raises relevant issues, so that they may be
dealt with appropriately as the occasion arises.

The Appropriate Compensation Mechanism

This model agreement assumes that there are five general approaches to defining
the relationship between an ATMS provider and a municipality, depending on the
extent of government financing required and the degree to which the project is expected
to be profitable. Each of the resulting structures is referred to as a module. This model
agreement contains alternative language in Sections 3 (Compensation and Revenues), 5
(Operations and Maintenance) and 6 (System Facilities, Equipment, and Services)
regarding certain key provisions that distinguish the modules from each other. For
example, if development of ATMS in a particular franchise area is expected to be a
public good, or if policy considerations dictate that it be treated as a purely public
good, then those provisions corresponding to Module A (defined below) should be
selected. Conversely, if projections indicate that an ATMS system could be profitably
built and operated by the private sector, then the provisions corresponding to Module E
should be incorporated into the agreement between the franchiser and franchisee.

The five modules are defined as follows:

MODULE A -- PURE PUBLIC GOOD: This module starts with the assumption
that provision of ATMS and related
data is a pure public good. Therefore,
the system is expected to generate little
or no revenue and must be funded by the
public sector. The franchisee is required
to deliver the system % services at no
charge, and is compensated by the
government for its services. Because
there is no private sector funding
involved; this module is as much like a
government contract as it is like a
franchise. Finally, no revenue sharing or
other compensation mechanism is
needed because there will be no project
revenues to be shared.



MODULE B -- PARTIAL PUBLIC GOOD:

MODULE C -- PROJECT BREAKS EVEN:

MODULE D -- OPERATIONS PROFITABLE:

There are two service options possible
under this module; these are discussed
below.

This module anticipates that the costs of
maintaining and operating the system can
be met with revenue generated by selling
services to the public, but that revenues
are not sufficient to assure the franchisee
a profit, or to finance construction of the
system. Like Module A, this module
contains many elements of a government
contract: the government finances design
and construction and pays the franchisee
a management fee for operating the
system. To reduce the public sector s cash
expenditures, the franchisee is allowed to
retain any project revenues as part of its
compensation.

This module assumes that revenues are
sufficient to offset all costs, including
design and construction, but not sufficient
to make the project profitable. Therefore,
the franchisee will bear all costs and
retain the revenues but the city
guarantees the franchisee a reasonable
rate of return, to be made up with public
funds as required. An alternative would
be for the public sector to assist in
financing construction. Depending on the
economics of the project, this might
reduce the franchisees costs and produce
the desired rate of return without
supplemental government payments. This
alternative is not directly addressed in
the model because the document is
concerned with the operational issues
between the parties. Financing of the
project — as further discussed below -- is
beyond the scope of this model agreement.

This module assumes that operating
revenues are sufficient to cover operating



MODULE E -- PROJECT PROFITABLE:

Additional Compensation Options:

costs, including profit, but that the
public sector must bear the cost of
design and construction. The
government receives a token franchise
fee (as in all the modules) in recognition
of its right to compensation for use of
the rights-of-way, and additional
compensation out of operation revenues
to delay its contribution towards the
costs of construction and more
accurately assess the value of the
rights-of-way to the franchisee.

This module assumes that the entire
project can be profitably built and
operated by the private sector, and
provides for compensation to the city
for use of the rights-of-way in the form
of a franchise fee and the provision of
facilities and equipment. The public
sector could assist in financing the
project, as in Module C, but this module
assumes such assistance is unnecessary.
It might be desirable, however, to
compensate the franchiser through some
means other than a franchise fee on
gross revenues, and several options are
presented, as in Module D.

Modules D and E include four compensation options intended to divide revenues
from the operations of the system between the franchiser and the franchisee. The
compensation options do not apply to the first three modules because there are
no excess revenues to be divided. In Modules A and B the project is entirely or
largely financed by the public sector as a public service, with the understanding
that there will be no direct return on that investment. In Module C, the private
sector provides all or most of the financing and the project breaks even but the
public sector may need to contribute additional funds to ensure there is a profit.
Only in Modules D and E is there a possibility of sharing in revenues. The

Compensation Options are:



COMPENSATION OPTION I -- FLAT FEE:

Under this option, the franchiser will receive a flat
monthly fee intended to compensate the franchiser for
the use of the public rights-of-way and defray some
or all of its costs. The amount of the fee would have
to be negotiated.

COMPENSATION OPTION Il -- FACILITY FEE:

Under this option, the franchisor receives a fee based
on the number of units of equipment installed by the
franchisee in the public rights-of-way. Again, the fee
for each type of equipment would have to be
negotiated.

COMPENSATION OPTION IlI -- SHARE OF NET PROFITS:

Under this option, the franchisee would receive a
share of the net profits of the system. The model
provides for the franchiser to receive 50% of the net
profits, but that would, once again, be subject to
negotiation.

COMPENSATION OPTION 1V -- SHARE OF GROSS REVENUES:

Under this option, the franchisor receives a share of

gross revenues from the operation of the system. The
model uses 5%, but this, too, will vary from one case
to another.

The above options are not exclusive and are provided only as examples. In
fact, in any actual case this issue is likely to be heavily negotiated and
may result in very complicated formulas being applied. For example, in
Module D it may be desirable to reduce payments to the government after
it has recovered its investment. Conversely, in Module E it may be
desirable to increase those payments after the franchisee has recovered its
investment. There are many possible permutations.

The Choice of Entity To Perform a Function

The primary steps in developing an ATMS system are design, construction,
operation and maintenance. An examination of the provisions corresponding to the
modules defined in the preceding section reveals that the model assumes that all
functions will be performed by the private sector. In theory, many permutations are
possible; for



example, one entity might design a system, another might build it, and a third might
operate and maintain it. In practice, however, we believe that a single entity is likely to
be responsible for all those functions, with the principal variable being how each
element will be financed. Another likely possibility, however, is that state or regional
transportation authorities will be responsible for system design, and that the private
sector will carry out the remaining steps in developing and running a system. Such an
option would require a relatively simple change to the language in the modules, so
rather than clutter the draft with a separate submodule, we have noted the option in
footnotes at appropriate places.

Range of Service Options

Another dimension that must be addressed by any agreement is the range of
services to be provided by a particular franchisee. This model agreement sets forth five
Service Options in Section 6. Service Options | and 11 apply only to Module A, the Pure
Public Good scenario described above. Service Options 111, 1V and V might each apply
to each of the four remaining modules. The relationships of the Service Options to the
modules appear in Figure 1.

SERVICE OPTION I -- ATMS FREE: This option provides that the franchisee
will deliver ATMS services and traffic
data generated by the system at no
charge, and will not provide Advanced
Traveler Information System (““ATIS™)
services.

SERVICE OPTION II -- BASIC ATIS: Under this option, the franchisee will
provide ATMS and traffic data, and will
also provide basic ATIS services at no
charge.

SERVICE OPTION I1l -- ATMS PLUS DATA: This option is the same as Service
Option I, except that the franchisee may
sell data generated by the system, either
to the public in general or to value
added resellers.

SERVICE OPTION IV -- SALE OF ATIS: This option is the same as Service
Option I, except that ATIS services
will not be bundled with ATMS as a
public good, but will be sold to the
public.

SERVICE OPTION YV -- ATIS AND DATA: Under this option, the franchisee will
provide ATMS, may sell ATIS services
(as in Service Option 1V), and may sell
data
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Figure 1. ATMS Modular Franchise Agreement
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generated by the system (as in Service
option I11).

Provision of Additional Services

This model agreement also provides for what is essentially a sixth service
option, namely the provision of additional services that might be possible as a result of
construction of ATMS. Rather than establish a separate service option, however,
Section d(c) of each module simply provides that the franchisee may provide such other
services if the franchiser agrees and the parties agree on terms. Since it is unclear what
the additional services might be, and no services may actually be provided without
subsequent agreement, it seems unnecessary and more flexible to establish a separate
option for this possibility. Note that this provision effectively allows the parties to
expand the range of service options by entering into a separate agreement, but without
requiring the grant of an additional franchise.

There are two types of additional services: “other ITS Services” and “Ancillary
Services.” Other ITS Services are services within the conception of ITS that are made
possible by the construction of the system but that the agreement at its inception does
not contemplate will be provided by the system. Ancillary Services are services that do
not use the system or, if they do use some of the facilities of the system, fall outside the
concept of ITS services. Examples of ancillary services use the right to operate
restaurants, rest areas, or other concessions in the rights-of-way, installation of fiber
optic lines for non-ITS purposes, or the use of fiber installed us part of the system for
other purposes, such as leasing of excess capacity to third parties.

Finally, as noted above, the model generally assumes that ATIS services will be
provided by the ATMS provider either because those services are not profitable on their
own, or their revenue is needed to ensure overall profitability to the ATMS system. It
may be, however, that independent ATIS providers will be viable. Accordingly, this
model is accompanied by a Model ATIS Franchise that would apply if the independent
provision of ATIS proves feasible and desirable.

The Exclusivity of the Franchise

The model assumes that any ATMS franchise will be exclusive, simply because
at this point it appears unlikely that u viable competitive market for ATMS services
can be developed. Nevertheless, it may be desirable for the franchisor to be able to
install parallel facilities in those cases in which redundancy and reliability demand it.
Examples of this would be back-up control centers and surveillance equipment. For this
reason, the model specifically provides that the franchiser may build its own system if
it chooses.



On the other hand, it might be economically feasible for a second provider to
install a parallel system -- or part of a system -- in some cases. The model notes the
provisions that would have to be modified in that case, although it does not address
the kind of detailed coordination requirements that would be needed or the financial
ramifications of such a system.

Finally, it should be noted that a particular franchise need not apply to the
entire territory under the franchiser’ control, although the model assumes that would
be the case.

Electronic Toll Collection

The model anticipates that Electronic Toll Collection will not be a part of the
system, but certain provisions that should be revised or added if it is to be included.

Financing Options

Although arranging financing for design and construction is a critical step in the
development of an ATMS system, the model franchise does not address that issue
directly, and there is no section of the document devoted to financing of the project.
Modules A through E and Compensation Options | through 1V touch on the question of
financing and illustrate that how the project will be financed will vary greatly
depending on the profitability of the project and other factors, but they do not discuss
how financing would be obtained. Such issues are largely outside the scope of the
document, which addresses the operational relationship between the parties.
Nevertheless, the issue is central to the development of ATMS, so this note will provide
some additional background on financing mechanisms.

Financing could be obtained through a number of sources, using a variety of
mechanisms. The public sector has different options than the private sector, and any
given project will require its own peculiar combination of sources and mechanisms. For
example, under Module A, essentially all the financing for the development of the
system would come from the public sector. The private sector partner would have to
have sufficient funds to conduct its operations on a day-to-day basis, but practically
all of its funding for the construction, design and operation of the system would come
from the franchiser. The franchisor could raise the necessary funds either through
general tax revenues, by levying a special tax, by issuing general obligation bonds
backed by the government general taxing authority, or by issuing revenue bonds
backed by revenues from the project. Which of these options is available depends on a
number of factors, such as whether the project is deemed to be for a public purpose,
whether the borrower requires



the specific authority to borrow money for such a purpose, and if so, whether it has
that authority.

There might also be federal funding available for part of the project. If the
franchisor is a local government agency, there might be state funding available, derived
either from tax revenues or bond financing.

At the other extreme, under Module E, the public sector would probably make no
contribution to the project. The private sector partner could finance the project by
seeking equity contributions from investors, using cash reserves, borrowing money in
the private capital markets, or forming a joint venture to share the expense with other
private entities. As a practical matter, such a project would be financed through a
combination of means, but would likely depend heavily on the issuance of debt
instruments.

Any combination of these mechanisms could be used to finance the modules that
anticipate a combination of private and public funding. For example, Modules C and D
note that the public sector s lower cost of borrowing would help reduce costs for the
private sector. If the franchisor were to issue bonds dedicated to the project with the
understanding that the franchisee would make payments to the franchiser to allow the
franchiser to repay the debt, the reduced costs might make an otherwise marginal
project profitable.

Financing is critical for the obvious reason that without adequate funds no
project can be built. Before the specific financing mechanism for a project can be
established, however, a more fundamental question must be addressed. That question is
whether the project is ““bankable, ” or structured in a way that it will attract private
capital. If a project is not bankable, the private sector partner will not willingly invest
its own funds, and will have trouble attracting debt financing. In addition, the public
sector, which will almost certainly issue some amount of debt, will be unable to market
its bonds. Therefore, in addition to the availability of the basic financing methods
discussed above, some additional analysis is required.

The four factors that will determine the bankability of a project are: the latitude
allowed under the authorizing legislation; the degree of agency financing or guarantees;
revenues; and the degree of exclusivity.

If the authorizing legislation defines the scope of a project very narrowly and
limits the public sector freedom to consider alternative organizational structures and
revenue sources, the project will be relatively less attractive. The model does not
address that issue directly, although this Note does stress the importance of obtaining
favorable authorizing legislation.

Likewise, if the public sector is committed to financing the project or

guaranteeing private financing, the financial risk of the project to the private sector
will clearly decrease,
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and the project will again be attractive. One mechanism that can improve the
bankability of a project is the establishment of revolving funds, in which the public
sector issues bonds to establish a financing pool upon which the franchisee can draw
for certain purposes, provided that revenue from the project is used to replenish the
fund. Another alternative would be government guarantees of loans to the franchisee,
again with the goal of reducing the franchisee s borrowing costs.

The effect of a reliable revenue stream from the project is obvious; this model
provides alternative structures based on the strength of the revenue stream projected
for a particular project.

Finally, the degree of exclusivity is important because the presence of
competition tends to reduce revenue and increase the risk of failure. As discussed above,
this model presumes exclusivity, although it notes that it might not be desirable in all
cases.

Design and Construction Standards

The model addresses the question of design and construction standards in fairly
general terms, leaving the franchiser the authority to establish separate standards by
regulation, and anticipating that substantial additional detail will be provided in the
Construction Plan and Operations Plan developed in the context of specific projects.

Need for Legislation

Although the concept of local franchising is well-established, states generally
limit the purposes for which a franchise may be grunted. In addition, many states
restrict the ability of government entities to enter into other Kinds of arrangements that
may be desirable for the successful implementation of ITS. In particular, ATMS may
prove most effective implemented by a joint powers authority in conjunction with the
private sector. Thus, entities examining the possibility of adopting some version of this
model must first examine their state laws and municipal charters, and then consider
what changes may be required to authorize the particular type of public-private
partnership being considered. Among other changes that might be required are the
implementation of some of the financing mechanisms discussed earlier, and perhaps the
modification of state open records law requirements to accommodate the private
sector® need to maintain the confidentiality of certain information. Thus, there may be
a further need for model state legislation to authorize the establishment of a range of
options for implementation of ATMS.
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ADVANCED TRAFFI C MANAGEMENT SYSTEM FRANCHI SE AGREEMENT

THI S ADVANCED TRAFFI C MANAGEMENT SYSTEM FRANCHI SE AGREEMENT
(the "Franchise Agreenment") is entered into by and between
[Insert full name of governnent entity] (the "Franchisor"), a
[ muni ci pal corporation, or other applicable description] and
[insert full name of operator], a [insert state of formation]
[corporation/limted partnership] ("Franchisee").

VWHEREAS, Franchisor finds that the devel opnent of an
Advanced Traffic Managenent System ("ATMS") in [Insert name of
area or region] has the potential to be of great benefit to the

peopl e of ; and

VWHEREAS, ATMs, through the integration of transportation,
t el ecommuni cations, and conputer technol ogy prom ses to reduce
traffic congestion, increase the average rate of traffic flow,
i mprove highway safety, and pronote nore efficient use of
Franchisor's road network; and

VWHEREAS, these devel opnments woul d inprove both the economc

efficiency of businesses in and the quality of life
of the residents of ; and
VWHEREAS, devel opment of ATMS in Is thus a

necessary and val uabl e inprovenent of the basic infrastructure in

:and

WHEREAS, ATMS systens nmake extensive use of scarce and

val uable Public Rights-of-Way, in a manner different fromthe way

in which the general public uses them and in a manner reserved
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primarily for those who provide services to the public, such as
utility conpanies.; and

VWHEREAS, an ATMS system shoul d be capabl e of acconmobdati ng
both present and reasonably foreseeable future traffic managenent
needs of the community; and

VWHEREAS, an ATMS system shoul d be constructed and nai nt ai ned
during the Franchise termso that changes in technol ogy and new
services may be integrated to the nmaxi num extent possible into
exi sting systemfacilities; and

WHEREAS, Franchisee has submtted a proposal for the design
construction, operation and mai ntenance of an ATMS systemin

to the CGoverning Body; and

WHEREAS, Franchisor has considered the financial, technical
and | egal qualifications of Franchisee, and has determ ned that
Franchisee's plans for constructing, operating and maintaining an

ATMS systemin are adequate; and

WHEREAS, Franchisor has relied on Franchisee's
representations and has considered the information that
Franchi see has presented to it; and

VWHEREAS, based on Franchi see's representations and
information, the Governing Body has determned that the grant of
an exclusive franchise to Franchisee is consistent with the
public interest, and has therefore enacted [insert reference to
granting ordi nance]; and

VWHEREAS, Franchisor and Franchi see have reached agreenment on

the terms and conditions set forth herein;
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NOW THEREFORE, in consideration of Franchisor's grant of a
franchi se to Franchi see, Franchisee's prom se to provide ATMS

Service in pursuant to and consistent with the termns

and conditions set forth herein, the prom ses and undertakings
herein, and other good and val uabl e consideration, the receipt

and the adequacy of which is hereby acknow edged;

THE SI GNATORIES DO HEREBY AGREE AS FOLLOWE:

1. Definitions and Wrd Usage

(a) Definitions and Usage - General.

For the purposes of this Agreement, the follow ng terns,
phrases, words, and abbreviations shall have the meani ngs given
herein, unless otherwi se expressly stated. Wen not inconsistent
with the context, words used in the present tense include the
future tense; words in the plural number include the singular
nunber, and words in the singular nunber include the plural
number; and the masculine gender includes the femninine gender.
The words "shall" and "will" are mandatory, and "may" is
perm ssive. Unless otherw se expressly stated, words not defined
herein shall be given their common and ordinary meaning.

(b) Affiliate.

"Affiliate" shall mean any Person who owns or controls, is
owned or controlled by, or is under common ownership or control

with a Franchi see.
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(¢) Ancillary Services.

"Ancillary Services" shall nean services to the public or
portions of the public that are not directly related to ITS and
that involve or require access to the Public R ghts-of-Wy.

(d) ATIS Servi ce.

"ATIS Service" shall mean that service provided by an
Advanced Traveler Information System which is a system
including a data base, designed to acquire, analyze, communicate
and present real-tine and other information to assist travellers
in noving fromone location to another, both while en route, and
before travelling.

(e ATMS Service.

"ATMS Service" shall nmean that service provided by an ATMS
System

(f) ATMB System or System!

"ATM5 Systeni or "Systent shall mean an Advanced Traffic
Managenment System which is a facility consisting of a set of
transm ssion paths and associated sensing, signal generation
reception, and control equipnent that is designed to integrate
managenent of roadway functions by collecting and di ssem nating
data concerning highway use on a real-tinme basis. ATM includes
any system that provides traffic nmanagement through links to
traffic control systems that nonitor and direct |ane access, on-

ranmp access, Signalization and other traffic functions, as well

: This definition may -- and should -- be nodified to
specifically define the scope of the ATMS systemto be built in a
particul ar 1nstance.
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as any systemthat provides information to notorists by nmeans of
roadsi de information display systems. Services made possible by
ATMS include: pre-trip planning, en-route driver information
route guidance, ride matching, traveller services information
i nci dent managenent, travel demand managenent, and traffic
control
NOTE: The follow ng should be omtted if the Franchisee is
not to provide ATIS Se-ice, as under Service Options | and
L]
[ For purposes of this Agreement, references to the Franchisee's
ATMS System shall be deened to include such additional facilities
and equi pnent as may be required to enable the Franchisee to
provide ATIS Service.]
NOTE: The follow ng should be included only if the
Franchisee's systemis to include the capability for
el ectronic toll collection:
[ For purposes of this Agreement, references to the Franchisee's
ATMS System shall be deened to include such additional facilities
and equi pnent as may be required to enable the Franchisee to
provide Electronic Toll Collection.]
NOTE: The following may be onmitted if the Franchisee's
systemis not to include the capability for electronic tol
col |l ection:
(g) AV,
"AVI" shall mean Autommtic Vehicle ldentification, which is

any system of automatically identifying vehicles as they pass
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through a lane of roadway, which may consist generally of
interrogator devices installed in the roadway or on el evated
structures above or near the roadway; transponder devices
attached to vehicles which contain, and may transmt to an

I nterrogator device, identifying account information; and any
alternative or later generation technol ogy designed to achieve
t he sane purpose.

NOTE: The followi ng applies only to Service Options | and

X

(h) Basic ATIS Service.

"Basic ATIS Service" shall nean those ATIS services that are
bundl ed together with ATMS and offered to the public at little or
no cost, including pre-trip planning, en-route driver
information, route guidance, ride matching, traveller services
information, incident nanagenent, travel demand managenent, and
traffic control.

(i) Data Revenues.

"Data Revenues" shall nean all revenues arising out of the
sale or licensing of data or other information collected,
created, derived or developed by the Franchisee in the course of
operating the System or providing I TS Services.

NOTE: The followi ng should be omtted if the Franchisee's

systemis not to include the capability for electronic toll

col | ection:
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(j) Electronic Toll Collection.

"Electronic Toll Collection" shall nean the use of AV
technology to levy and collect tolls, fees and charges for the
use of certain portions of the Public R ghts-of-Wy by vehicular
traffic.

(k) FCC.

'FCC' shall nean the Federal Communications Conmission, its
designee, or any successor governmental entity thereto.

(1) Franchi se.

"Franchi se" shall nean an excl usive®authorization granted
in accordance with this Agreement to construct, operate, and
mai ntain an ATM5S System al ong the Public Rights-of-Way within the
boundari es of Franchisor. Any such authorization, in whatever
form granted, shall not nmean or include any |icense or permt
required for the privilege of transacting and carrying on a
business within the boundaries of Franchisor as required by the
ordi nances and | aws of the relevant jurisdictions , or for
attaching devices to poles or other structures, whether owned by
Franchi sor, another public entity, or a private entity, or for
excavating or performng other work in or along Public Rights-of-
Wy .

(M Franchise Agreenent.

"Franchi se Agreenent" or "Agreement" shall mean this

agreenment between the Franchisee and Franchisor.

2 Note that under certain circumstances it may be
desirable to grant nultiple franchises, in which case the word
"exclusive" should be deleted.
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(n) Franchi se Area.

"Franchise Area" shall mean the area of Franchisor that the
Franchisee is authorized to serve by this Franchise Agreenent.

(o) Franchisee.

"Franchi see" shall nean a natural Person, partnership,
domestic or foreign corporation, association, joint venture, or
organi zation of any kind that has been granted an ATMS Franchi se
by Franchisor.

(p)  Franchisor.

"Franchisor" shall nean [insert description of the entity
granting the Franchise.]

(9) Governing Body.

"CGoverning Body" shall nean [insert description of the
governi ng body of the Franchisor.]

NOTE: The follow ng definition is used only in connection

with Mdules D and E

(r) G oss Revenues.

"G 0ss Revenues" shall mean the Data Revenues, Service
Revenues, and Toll Revenues3, and any and all other revenues,
credits, property or other consideration of any kind or nature of
the Franchisee, its Affiliates, or any Person in which the
Franchisee has a financial interest, or of any other Person that
operates the System arising from attributable to, or in any way

derived from the operation of the Franchisee's ATM5 System

3 The reference to Toll Revenues should be deleted if
El ectronic Toll Collection is not to be part of the System
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G oss Revenues shall not include any taxes on services furnished
by the Franchisee that are inposed directly on any user by the
state, City, or other governnmental unit and that are collected by
the Franchisee on behalf of said governmental.unit. A franchise
fee is not such a tax.

(s Intelligent Transportation System*

“Intelligent Transportation Systenf or "ITS' shall mean any
el ectronic systemthat may increase the information available to
planning or traffic authorities or drivers regarding traffic
conditions and/or enabl e automated tracking or control of
vehicles, including ATM5S and ATIS.

(t) |ITS Services.

"ITS Services" shall mean services capabl e of being provided
by an Intelligent Transportation System including ATIS Service,
ATMS Service, and all other services nade possible by the
construction of the ATMS System?®

(uy Net Profits.

"Net Profits" shall nean the G oss Revenues, |ess deductions
for the expenses incurred by the Franchisee in the construction

design, operation and maintenance of the System

4 Al 't hough the contract with FHWA uses the term "I VHS,"
that term has since been replaced with "ITS." To keep the draft
as up-to-date as possible, we will therefore refer to ITS
t hr oughout .

° This definition is intended to reach all services that
coul d possibly be provided as a result of the construction of an
ATMS System 1 ncluding not only the 29 services that have been
designated as part of ITS, but services that have not yet been
identified or defined.
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(v) Person.

"Person" shall mean an individual, partnership, association
joint stock conpany, organization, corporation, or any |aw ul
successor thereto or transferee thereof, but such term does not
i ncl ude Franchisor.

(W  Public Rights-of-Wy.

"Public R ghts-of-Way" shall nean the surface, the air space
above the surface, and the area below the surface of any public
street, highway, |ane, path, alley, sidewalk, boulevard, drive
bridge, tunnel, park, parkway, waterway, easement, or simlar
property in which Franchisor now or hereafter holds any property
interest, which, consistent with the purposes for which it was
dedi cated, nmay be used for the purpose of installing and
mai ntai ning an ATMS System No reference herein, or in any
Franchi se Agreenent, to a "Public Right-of-Wy" shall be deened
to be a representation or guarantee by Franchisor that its
interest or other right to control the use of such property is
sufficient to permt its use for such purposes, and the
Franchi see shall be deened to gain only those rights to use as
are properly in Franchisor and as Franchisor nmay have the
undi sputed right and power to give.

(x) Sal e.

" Sale" shall nean any sale, exchange, or barter transaction

(y) Service Revenues.

"Service Revenues" shall mean all revenues derived fromthe

delivery of ITS Services, except Data Revenues.
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NOTE: The follow ng should be omtted if the Franchisee's

systemis not to include the capability for electronic tol

col | ection:

(z) Toll Revenues.

"Toll revenues" shall nean all revenues derived from
El ectronic Toll Collection

(aa) Transfer.

(1)  "Transfer" shall mean any transaction in which
(A) any ownership or other right, title, or interest of nore than
fifteen percent (15% in the Franchisee or its ATMS Systemis
transferred, sold, assigned, |eased, sublet, or nortgaged,
directly or indirectly, in whole or in part; or (B there is any
change, acquisition, or transfer of control of the Franchisee; or
(C the rights and/or obligations held by the Franchisee under
the franchise are transferred, directly or indirectly, to another
party; or (D) any change or substitution occurs in the managi ng
general partners of the Franchisee; or (E) the Franchisee, or its
corporate parents, enter into any transaction that materially
i ncreases the debt that is to be borne by the ATMS System
directly or indirectly, in a manner that nay adversely affect
system rates or services; or (F) any assets or property of a
Franchi see used or held in connection with an ATMS System are
subjected to any lien, nortgage, |ease or security interest.
(2 "Control" for purposes of this Section means the

| egal or practical ability to exert actual working control over

the affairs of the Franchisee, either directly or indirectly,
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whet her by contractual agreenent, majority ownership interest,
any |esser ownership interest, or in any other manner.

(3) A rebuttable presunption that a transfer of
control has occurred shall arise upon the acquisition or
accunul ation of fifteen percent (15% or nore of the ownership of
the grantee by any person or group of persons acting in concert,
none of whom already own or control fifty percent (50% or nore
of such right or control, singularly or collectively.
2. Grant of Franchise

(8 Gant of Franchise.
The approval by the Governing Body of this Franchise

Agreenent shall constitute the grant of a Franchise to the
Franchi see, subject to the ternms and conditions of this Franchise
Agreenment and any applicable federal state or local |aws or
ordi nances. The Franchise grants the Franchisee the exclusive®
right to construct, operate and naintain an ATMS System al ong the
Public Rights-of-Way, for the sole purpose of providing ATMS
Service, ATIS Service,’ Electronic Toll Collection,® and such
other ITS Services as Franchisor and the Franchi see may
subsequent|ly agree may be provided under this Franchise. No

privilege or power of emnent domain is bestowed by this grant;

° Note that under certain circunstances it may be
desirable to grant nultiple franchises, in which case the word
"excl usive" should be del eted.

! This reference to ATIS Service should be deleted under
Service Options | and 111

8 The reference to Electronic Toll Collection should be
deleted if it is not to be part of the System
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nor is such a privilege or power bestowed by this Agreenent.
This Agreenent does not confer any rights other than as expressly
provi ded herein or as mandated by federal, state or |ocal |aw

(b) Franchise Area.

The Franchise is issued for the entire present territorial
limts of Franchisor and any area annexed thereto during the term
of the Franchise.?

(c) Franchise Term

The Franchise is issued for atermof [ (___ ) years]
fromthe effective date of this Franchise Agreenent, unless the
Franchise is earlier revoked or its termshortened as provided
herein. The Franchi see nay apply for renewal or extension
pursuant to Section 10 hereof.

(d) Franchise Characteristics.

(1) The Franchi se authorizes use of Public Rights-of-
Way for installing traffic and weather sensing devices, roadside
message display equipment, beacons, transmitters, antennas,
cables, wires, lines, optical fiber, underground conduit, video
canmeras and ot her devices necessary and appurtenant to the
operation of an ATM5 Systemw thin a Franchise Area, but does not
authorize a Franchisee to install an ATMS System on private
property w thout owner consent or to use publicly or privately

owned conduits without a separate agreement with the owners.

? Note that it may be desirable, particularly in a large

region, to grant nultiple franchises, each for a defined portion
of the Franchisor's territory.

24



(2) The Franchise is exclusivel9 and explicitly
precl udes the issuance of other Franchises to operate ATMS
Systenms within the franchise area defined in Section 2(b), except
that nothing in this Agreenent shall limt or otherw se affect
Franchisor's right to itself construct, operate, or maintain an
ATMs System with or without a Franchise, or to grant additiona
franchi ses for the provision of ATIS Service.!'l

(3) Upon its approval by the Governing Body, this
Franchi se Agreenment shall constitute a contract between the
Franchi see and Franchisor, and the ternms, conditions, and
provi sions of this Franchi se Agreenent, subject to all duly
enacted and applicable laws, shall define the rights and
obligations of the Franchisee and Franchisor relating to the
Franchi se.

(4) Al privileges prescribed by the Franchise shal
be subordinate to any prior |awful occupancy of the Public
Ri ghts-of -Way, and Franchisor reserves the right to reasonably
desi gnate where a Franchisee's facilities are to be placed within
the Public Rights-of-Wy.

(5) The Franchise shall be a privilege that is in the
public trust and personal to the original Franchisee. No

Transfer of the Franchise shall occur wthout the prior consent

10 Note that under certain circumstances it may be
desirable to grant multiple franchises, in which case the word
"exclusive" shoul d be del eted,

1l This reference to ATI'S Service shoul d be del et ed under
Service Options | and I
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of Franchisor and unless application is made by the Franchi see
and Gty approval'obtained

(e) Franchi se and Franchi see
Subject to Oher Laws, Police Power.

(1) The Franchisee shall at all times be subject to
and shall conply with all applicable federal, state, and | ocal
| aws.

(2) This Franchise Agreenent is subject to and shal
be governed by all terms and conditions of any applicable
provisions of federal, state, or local |aw.

(3) Al rights and privileges granted herein are
subject to the police powers of Franchisor and its rights under
applicable laws and regul ations to regul ate the Franchi see and
the construction, operation and mai ntenance of the Franchisee's
System including, but not limted to, the right to adopt and
enforce ordinances and regulations pertaining to traffic safety,
management and control, the right to adopt additional ordinances
and regul ations as Franchisor shall find necessary in the
exercise of its police powers, the right to adopt and enforce
applicable zoning, building, permtting and safety ordi nances and
regulations, the right to adopt and enforce ordinances and
regul ations relating to equal enploynent opportunities, and the

right to adopt and enforce ordi nances and regul ati ons contai ni ng

26



ri ght-of-way, telecommunications, utility and cable television
consumer protection and service standards.!'?

(4) No course of dealing between the Franchisee and
Franchi sor, or any delay on the part of Franchisor in exercising
any rights hereunder, shall operate as a waiver of any such
rights of Franchisor or acquiescence in the actions of the
Franchisee in contravention of rights except to the extent
expressly waived by Franchisor or expressly provided for in this
Franchi se Agreenent.

(5) Franchisor shall have the nmaxi mum pl enary
authority to regulate ATMS Systens, Franchisees, and Franchises
as may now or hereafter be lawfully perm ssible;, except where
Franchisor's rights are expressly waived by this Franchise
Agreenent, they are reserved, whether expressly enunerated or
not .

(6) Under no circunstances shall this Franchise
constitute the grant of authority to exercise the traffic contro
and traffic operations managenent functions of the Franchisor or
any public safety organization, except as specifically provided

herein or in an Annual Operations Plan, as defined in Section

5(a).

12 Note that there may be questions about the authority of
amlti-jurisdictional agency to exercise all of the powers
mentioned in this section. [If so, it may be necessary to anend
or delete this section, as well as to make ot her arrangenents --
possi bly including separate agreenents or franchises wth the
various separate jurisdictions nmaking up or conprised within the
Franchi sor.
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(f) Approval and Effective Date.

This Franchi se Agreenment shall becone effective upon its
execution by Franchisor and the Franchisee, and its subsequent
approval by the CGoverning Body.

(g FEffect of Acceptance.

By accepting the Franchise and executing this Franchise
Agreerment, the Franchisee (1) acknow edges and accepts
Franchisor's legal right to grant the Franchise, to enter this
Franchi se Agreement, and to enact and enforce ordi nances and
regulations related to the Franchise, (2 agrees that it wll not
oppose intervention by Franchisor in any proceeding affecting the
Franchi see's ATMS System (3) accepts and agrees to conply with
each provision of this Agreement, and (4) agrees that the
Franchi se was granted pursuant to processes and procedures
consistent with applicable law, and that it will not raise any
claimto the contrary.

(h) No Waiver.

(1) The failure of Franchisor on one or nore occasions
to exercise a right or to require conpliance or performance under
this Franchi se Agreement or any applicable |aw shall not be
deemed to constitute a waiver of such right or a waiver of
conpl i ance or performance by the Franchi se, unless such right or
such conpliance or performance has been specifically waived in
writing.

(2) Waiver of a breach of this Agreement shall not be

a waiver of any other breach, whether simlar to or different
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fromthat waived. Neither the granting of the Franchise, nor any
provi sion herein,' nor any action by Franchisor hereunder shal
constitute a waiver of or a bar to the exercise of any
governnental right or power of Franchisor, including wthout
limtation the right of em nent donain

(i) Construction of Franchise Agreenent.

The provisions of this Franchi se Agreenment shall be
l'iberally construed in favor of Franchisor in order to pronote
the public interest. References to applicable law or applicable
requirenents refer to applicable law or requirenents as the sane
may be amended fromtine to tine.

(j) Arendnent of Franchi se Agreenent.

Franchisor shall liberally amend this Franchise Agreenent
upon the application of the Franchi see whenever necessary to
enabl e the Franchisee to take advantage of devel opnents in the
fields of teleconmunications and traffic management that, in
Franchisor's opinion, wll afford the Franchisee an opportunity
to serve the public nore efficiently, effectively and
econom cally.  Such amendments shall be subject to such
condi tions as Franchisor determnes are appropriate to protect
the public interest.

(k)  Governing Law.

Except as to matters that are governed solely by federal |aw
or regulation, this Franchise Agreement will be governed by and

construed in accordance with the laws of the State of

29



(1) Acts at Franchi see's Expense.

Unl ess ot herwi se expressly provided in this Franchise
Agreenent, all acts that the Franchisee is required to perform
under this Agreenent or applicable |law shall be perforned at the
Franchi see's own cost and expense.

(M Em nent Domain.

Not hi ng herein shall be deened or construed to inmpair or
affect, in any way or to any extent, the right of Franchisor to
acquire the property of the Franchisee through the exercise of
the right of em nent donain, and nothing herein contained shal
be construed to contract away or to nodify or abridge, either for
a termor in perpetuity, Franchisor's right of em nent domain
with respect to any public utility.

MODULE A--PURE PUBLIC GOQOD:

3. Compensati on and Revenues

(a) Base Franchise Fee. '3

The parties agree that the Public Rights-of-Way to be used
by the Franchisee for the construction and operation of the ATMS
System are val uabl e public property acquired and maintai ned at
great expense to the taxpayers. In conpensation for the right to

enter and occupy the Public Rights-of-Wy, the Franchi see shal

13 The purpose of this provisionis to protect the Gity's
claimto the right of conpensation for use of the rights-of-way,
The anount is nom nal because under this nodul e the Franchisee is
not expected to earn a significant amount of revenue from
operation of the System
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pay Franchisor a Base Franchise Fee of five dollars ($5.00) per
year .

(b) Design and Construction Costs.

The Franchi see shall be responsible for the design and
construction of the ATMS Systemin accordance with Section 4 of
this Agreenent.!4 Franchisor shall reinmburse the Franchisee for
all costs of design and construction and conpensate Franchisee
for performng design and construction services in accordance
with the terns of the budget included in the Construction Plan
devel oped pursuant to Section 4(a).1°

(c) Operating and Maintenance Costs.

The Franchi see shall be responsible for the operation and
mai ntenance of the System in accordance with the ternms of this
Agr eenent . Each year, Franchisor and the Franchi see shal
jointly prepare and agree on the terms of an Annual Operating

Budget as provided in Section 5(b) of this Agreement. Franchisor

o It may be preferable for the Franchisor to perform al
design work. In that case, this section should be revised
accordingly.

15 The reference to conpensating the Franchisee for
services provided is intended to include an allowance for
what ever profit the parties determne is reasonable. Note that
substantial additional detail regarding the amount, timng and
nature of conpensation can be incorporated in the terns of the

Construction Plan. In the alternative, the parties may wish to
revise this and the follow ng section to address the issue of
cost reinmbursement and conpensation in nmore detail. Under this

modul e, there is no need for revenue sharing options because
there is no private funding. The private sector partner wll be
conpensated not by retaining project revenues, but by payments
from the governnent for its services. The public sector funding
required to build the system and conpensate the franchisee could
cone from several sources, as discussed in the Introductory Note.
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shall then reinburse the Franchisee for the cost of operating and
mai ntai ni ng the system and conpensate the Franchi see for services
provided, in accordance with the terms of the agreed-upon Annual
Operating Budget.'®

()  System Revenues.

The G oss Revenues, whether collected by Franchisor, the
Franchi see, or any other entity, shall be the property of
Franchi sor and shall be disbursed to Franchisor as provided in
each Annual Operating Budget, unless otherw se agreed to in an
Annual Operating Budget.

MODULE B -- PARTI AL PUBLI C GOCD:

3. Conmpensati on and Revenues
(a) Base Franchise Fee.!’
The parties agree that the Public Rights-of-Way to be used

by the Franchisee for the construction and operation of the ATMS

16 The reference to conpensating t he Franchi see for
services provided is intended to include an allowance for

what ever profit the parties determne is reasonable. Note that
substantial additional detail regarding the anmount, timng and
nature of conpensati on can be incorporated in the ternms of the
Annual Operating Budget. In the alternative, the parties nay

wi sh to revise this and the preceding section to address the

i ssue of cost reinbursement and conpensation in nore detail

Under this nodule, there is no need for revenue sharing options
because there is no private funding. The private sector partner
wi || be conpensated not by retaining project revenues, but by
paynents from the government for its services. The public sector
funding required to build the system and conpensate the

franchi see coul d come from several sources, as discussed in the
I ntroductory Note.

1 The purpose of this provision is to protect the Cty's
claimto the right of conpensation for use of the rights-of-way.
The amount is nom nal because under this nmodul e the Franchisee is
not expected to earn a profit fromoperation of the System
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System are val uable public property acquired and maintained at
great expense to the taxpayers. In conpensation for the right to
enter and occupy the Public Rights-of-Wy, the Franchisee shal
pay Franchisor a Base Franchise Fee of five dollars ($5.00) per
year.

(b) Design and Construction Costs.

The Franchi see shall be responsible for the design and
construction of the ATMS System in accordance with Section 4 of
this Agreenent.!8 Franchisor shall reinburse the Franchisee for
all costs of design and construction and conpensate Franchisee
for performng design and construction services in accordance
with the terns of the budget included in the Construction Plan
devel oped pursuant to Section 4(a).'?

(c) Operating and Mintenance Costs.

The Franchi see shall be responsible for the operation and

mai nt enance of the System in accordance with the terns of this

o It may be preferable for the Franchisor to perform al
design work, In that case, this section should be revised
accordingly.

19 The reference to conpensating the Franchi see for
services provided is intended to include an all owance for
whatever profit the parties determne is reasonable. Note that
substantial additional detail regarding the anount, timng and
nature of conpensation can be incorporated in the terns of the

Construction Plan. In the alternative, the parties my wish to
revise this and the follow ng section to address the issue of
cost reinbursement and conpensation in nore detail. Under this

modul e, there is no need for revenue sharing options because
there is no private funding. The private sector partner will be
conpensated not by retaining project revenues, but by paynents
from the governnent for its services, The public sector funding
required to build the system and conpensate the franchi see could
cone from several sources, as discussed in the Introductory Note.
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Agreenent. Each year, Franchisor and the Franchi see shal
jointly prepare and agree on the ternms of an Annual Operating
Budget as provided in Section 5(b) of this Agreenent. To the
extent that the G oss Revenues do not equal the sum of operating
costs and a reasonable profit (which shall not exceed __ percent
(__9% of operating costs), Franchisor shall compensate the
Franchi see for operations and maintenance, in accordance with the
terms of the agreed-upon Annual Operating Budget.

(d) System Revenues. 20

The Franchi see shall retain the Goss Revenues up to a
maxi mum of the sum of operating costs and a reasonable profit
(which shall not exceed __ percent (__% of operating costs); any
G oss Revenues in excess of the foregoing amount shall be the
property of Franchisor and shall be disbursed to Franchisor as
provided in each Annual Operating Budget, unless otherw se agreed

to in an Annual Operating Budget.

20 As with Mdule A no options for compensation nodels

are required. The public sector is underwiting the project to
the degree required and the private sector partner is conpensated
t hrough a conbi nation of project revenues and public sector
contributions. The public sector funds may cone from various
sources, as discussed in the Introductory Notes.
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MODULE C -- PRQIECT AT BREAK- EVEN

3. Conpensati on and Revenues

(a) Base Franchise Fee.?!

The parties agree that the Public Rights-of-Wy to be used
by the Franchi see for the construction and operation of the ATMS
System are val uable public property acquired and maintai ned at
great expense to the taxpayers. In conpensation for the right to
enter and occupy the Public R ghts-of-Wy, the Franchi see shal
pay Franchisor a Base Franchise Fee of five dollars ($5.00) per
year .

(b) System Costs.

The Franchi see shall be responsible for the design,
construction, operation and mai ntenance of the ATMS Systemin
accordance with all the terms of this Agreenent, and shall bear
all the costs thereof.22 Each year, Franchisor and the
Franchi see shall jointly prepare and agree on the terms of an
Annual Operating Budget as provided in Section 5(b) of this

Agreenent.  Franchisor shall conpensate the Franchisee for

2t The purpose of this provision is to protect the Cty's
claimto the right of conpensation for use of the rights-of-way.
The amount is nom nal because under this nodule the Franchisee is
not expected to earn a profit from operation of the System

2 It may be preferable for the Franchisor to perform al
design work. In that case, this section should be revised
accordingly. In addition, it may be desirable for the Franchisor
to assist in the financing of the project -- as discussed in the
Introductory Note -- to reduce the Franchisee's costs and
increase the profitability of the project. No change in this
section woul d be needed in that case, unless projections showed
that the Franchisor woul d not need to supplement G oss Revenues
to assure profitability.
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services provided, to the extent that the G oss Revenues do not
provi de the Franchi see a reasonable profit (which shall not
exceed _ percent(___ 9% of annual costs), in accordance wth the
terms of the agreed-upon Annual Operating Budget.

(c) System Revenues.

The Franchi see shall retain the G oss Revenues, unless
otherwi se agreed to in an Annual Operating Budget.

MODULE D -- OPERATI ONS PROFI TABLE:

3. Conpensation and Revenues?3

(a) Base Franchise Fee. 2

The parties agree that the Public Rights-of-Way to be used
by the Franchisee for the construction and operation of the ATMS
System are val uabl e public property acquired and nmaintai ned at
great expense to the taxpayers. | n conpensation for the right to
enter and occupy the Public Ri ghts-of-Wy, the Franchi see shal
pay Franchisor a Base Franchise Fee of five dollars ($5.00) per

year.

2 In this Mdule, the public sector will finance the
construction of the system and be repaid out of the proceeds of
operations. The private sector partner will be conpensated for
its services in connection wth design and construction, and wll
retain the proceeds of operations to cover its expenses and pay a
profit. It is inportant to bear in mnd that there are many ways
for the parties to ensure that each is properly conpensated for
Its investnent, its property rights and its services. Thi s
section proposes several methods, which may be used singly or in
combi nati on. IS IﬂBOSSIble to prepare a conpl ete nodel
addr essi ng thls | ssue because so nmuch depends on the econom cs of
a particular project and the situations and needs of the parties.

2 This provision could be deleted, since under this
nmodul e the Franchisee is expected to earn a profit from operation
of the System and will gay an Additional Franchise Fee.
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(b) Design and Construction Costs.

The Franchi see shall be responsible for the design and
construction of the ATMS System in accordance with Section 4 of
this Agreenment.2> Franchisor shall reinmburse the Franchisee for
all costs of design and construction and conpensate Franchisee
for perform ng design and construction services in accordance
with the terns of the budget included in the Construction Plan
devel oped pursuant to Section 4(a).?26

(c) Operating and Maintenance Costs.

The Franchi see shall be responsible for the operation and
mai ntenance of the System in accordance with the terns of this
Agreement, and shall bear all the costs thereof.

(d) System Revenues.

The Franchisee shall retain the G oss Revenues.

COVPENSATI ON OPTI ON | :

(e) Additional Conpensation to Franchisor.

As additional consideration for the Franchisee's use of the
Public Rights-of-Way, in recognition that the Franchise
constitutes a valuable and exclusive property right wthout which

the Franchisee would be required to invest substantial additiona

B It may be preferable for the Franchisor to perform al
design work. In that case, this section should be revised
accordingly.

2 The reference to conpensating t he Franchi see for
services provided is intended to include an allowance for
whatever profit the parties determne is reasonable. Note that
substantial additional detail regarding the anount, timng and
nature of conpensation can be incorporated in the terns of the
Construction Pl an.
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capital, and to reinburse Franchisor for the costs of designing

and building the System the Franchisee shall pay Franchisor an

Addi tional Franchi se Fee of ($ ) .4
(f) Not a Tax or in Lieu of Any Ot her Tax or Fee.

(1) Paynent of the Additional Franchise Fee shall not
be considered in the nature of a tax,

(2) The Additional Franchise Fee is in addition to all
ot her taxes and paynments that the Franchisee may be required to
pay under any federal, state, or local |aw

(g) Paynents.

(1) The Additional Franchise Fee and any other costs
assessed by Franchisor against the Franchisee shall be paid
nmonthly to Franchisor and shall conmmence as of the effective date
of the Franchise. Monthly paynents shall be made to Franchisor
no later than fifteen (15) days follow ng the end of each nonth
The Franchi see shall provide an annual conplete statenent of its
payments for each cal endar year within ninety (90) days fromthe
end of that cal endar year.

(2) In the event any franchise fee paynent or
reconputation anount is not made on or before the date specified
herein, the Franchisee shall pay additional conpensation and

interest charges conputed fromsuch due date, at an annual rate

2 Conpensation Option | calls for aflat nmonthly fee
based on the econom cs of the project. This is the sinplest
option, but it does not reflect the true value of the Public
Rights-of -Way to the Franchisee, and if the Systemis nore
successful than projected, may not give the Franchisor an
equi tabl e share of revenue.

38



equal to the commercial prime interest rate of Franchisor's
primary depository bank during the period such unpaid anmount is
owed.

COVPENSATI ON OPTION | I

(e) Additional Conpensation to Franchisor.

As additional consideration for the Franchisee's use of the
Public Rights-of-Way, in recognition that the Franchise
constitutes a val uable and exclusive property right w thout which
the Franchisee would be required to invest substantial additiona
capital, and to reinburse Franchisor for the costs of designing
and building the System the Franchisee shall pay Franchisor an
Addi tional Franchise Fee based on the extent of the Franchisee's
use of the Public R ghts-of-Way, as neasured by the quantity of
equi pment and other facilities installed by the Franchisee in the
Public Rights-of-Way. The Additional Franchise Fee shall be
calculated by nultiplying the nunber of units of each type of
equi pment or facility listed in Exhibit E that Franchisee has
installed in the Public Rights-of-Way by the unit rate listed in
Exhibit E. 28

28 Conpensation Option Il attenpts to equate the
Addi tional Franchise Fee to the actual |evel of occupancy of the
Public Rights-of-Way. It is cumbersome and inexact as a neasure
of the value of the Public R ghts-of-Way to the Franchi see and
does not directly defray the Franchisor's investment in the
proj ect.
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(f) Not a Tax or in Lieu of Any Other Tax or Fee.

(1) Payment of the Additional Franchise Fee shall not
be considered in the nature of a tax.

(2) The Additional Franchise Fee is in addition to all
ot her taxes and paynents that the Franchisee nay be required to
pay under any federal, state, or l|ocal |aw

(g) Paynents.

(1) The Additional Franchise Fee and any other costs
assessed by Franchisor against the Franchi see shall be paid
monthly to Franchisor and shall commence as of the effective date
of the Franchise. Franchisor shall be furnished at the tine of
each paynent with a statenment certified by the Franchisee's chi ef
financial officer or an independent engineering firmstating the
nunber of units of each type of equipnment or facility listed in
Exhibit E that have been installed in the Public Rights-of-Wy
pursuant to this Franchise, as of the end of the relevant paynent
period. Mnthly paynents shall be nade to Franchisor no |ater
than fifteen (15) days following the end of each nonth. An
annual statenment verifying the nunber of items of equiprment or
facility installed in the Public Rights-of-Way shall be furnished
to Franchisor by an independent engineering firm  The Franchisee
shal | provide an annual conplete audit statenent of its paynents
for each cal endar year within ninety (90) days fromthe end of
t hat cal endar year.

(2) In the event any franchise fee paynment or

reconputation anount is not made on or before the date specified
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herein, the Franchisee shall pay additional conpensation and
i nterest charges conputed from such due date, at an annual rate
equal to the commercial prinme interest rate of Franchisor's
primary depository bank during the period such unpaid anmount is
owed.

(h) Audit.

(1) Franchisor shall have the right to inspect and
copy records and the rights to audit and to reconpute any anounts
determned to be payable under this Agreenent, whether the
records are held by the Franchisee, an Affiliate, or any other
entity that collects or receives funds related to the
Franchi see's operation in Franchisor, including, by way of
illustration and not limtation, any entity that sells
advertising on the Franchisee's behalf. The Franchisee shall be
responsible for providing the records to Franchisor, w thout
regard to what entity holds the records. The records shall be
mai ntained for at least three (3) years after the termination of
the Franchise, including any renewal term  Franchisor's audit
expenses shall be borne by Franchisor unless the audit discloses
an under paynment, in which case the costs of the audit shall be
borne by the Franchisee as a cost incidental to the enforcenent
of the Franchise. Any additional anmounts due to Franchisor as a
result of the audit shall be paid wthin thirty (30) days
followwng witten notice to the Franchisee by Franchisor of the
under paynent, which notice shall include a copy of the audit

report. |If reconputation results in additional revenue to be
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paid to Franchisor, such anmount shall be subject to a 10 percent
(10% interest charge.

(2) The Franchisee shall maintain its fiscal and
financial records and have all relevant fiscal and financial
records maintained by others on its behalf in such a nmanner as to
enabl e Franchisor to determ ne the anount of the Additional
Franchi se Fee.

COVPENSATI ON OPTION | 1]

(e) Additional Conpensation to Franchisor.

As additional consideration for the Franchisee's use of the
Public R ghts-of-Way, in recognition that the Franchise
constitutes a val uabl e and exclusive property right without which
t he Franchi see would be required to invest substantial additional
capital, and to reinburse Franchisor for the costs of designing
and building the System the Franchisee shall pay Franchisor an
Addi tional Franchise Fee of fifty percent (509 of its Net

Profits. 29

2 Conpensation Option |1l calls forsplitting the net
profits of the project equally between the two partners. of
course, the percentage split can be adjusted, if required to
ensure both parties get a fair return on their investnent. The
drawback of a division of net profits is that it raises the
gotential for accounting practices designed to reduce or even
elimnate the appearance of any profit. This would face the
Franchi sor with the prospect ofreceiving no return at all,
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(f)  Not a Tax or in Lieu of Any Other Tax or Fee.

(1) Paynment of the Additional Franchise Fee shall not
be considered in the nature of a tax.

(2 The Additional Franchise Fee is in addition to al
ot her taxes and payments that the Franchisee nmay be required to
pay under any federal, state, or local |aw

(g) Payments.

(1) The Additional Franchise Fee and any other costs
assessed by Franchisor against the Franchisee shall be paid
monthly to Franchisor and shall commence as of the effective date
of the Franchise. Franchisor shall be furnished at the time of
each payment with a statenment certified by the Franchisee's chief
financial officer or an independent certified public accountant
reflecting the total anount of monthly Net Profits for the
payment period. Monthly paynents shall be nade to Franchisor no
later than fifteen (15) days following the end of each nonth. An
annual statement of Net Profits shall be furnished to Franchisor
by an independent, certified public accountant. The Franchisee
shall provide an annual conplete audit statenment for each
cal endar year within ninety (90) days from the end of that
cal endar year.

(2) In the event any franchise fee paynment or
reconputation anmount is not nade on or before the date specified
herein, the Franchisee shall pay additional conpensation and
interest charges conputed from such due date, at an annual rate

equal to the commercial prime interest rate of Franchisor's
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primary depository bank during the period such unpaid amount is
owed.
(h) Audit.

(1) Franchisor shall have the right to inspect and
copy records and the rights to audit and to reconpute any anounts
determ ned to be payabl e under this Agreenent, whether the
records are held by the Franchisee, an Affiliate, or any other
entity that collects or receives funds related to the
Franchi see's operation in Franchisor, including, by way of
illTustration and not limtation, any entity that sells
advertising on the Franchisee's behalf. The Franchisee shall be
responsible for providing the records to Franchisor, wthout
regard to what entity holds the records. The records shall be
mai ntained for at least three (3) years after the term nation of
the Franchise, including any renewal term  Franchisor's audit
expenses shall be borne by Franchisor unless the audit discloses
an underpayrment, in which case the costs of the audit shall be
borne by the Franchisee as a cost incidental to the enforcenent
of the Franchise. Any additional amounts due to Franchisor as a
result of the audit shall be paid within thirty (30) days
following witten notice to the Franchi see by Franchisor of the
under paynent, which notice shall include a copy of the audit
report. |If reconputation results in additional revenue to be
pai d to Franchisor, such amount shall be subject to a 10 percent

(10% interest charge.
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(2) The Franchisee shall maintain its fiscal and
financial records'and have all relevant fiscal and financia
records maintained by others on its behalf in such a manner as to
enabl e Franchisor to determ ne Net Profits.

COVPENSATI ON OPTION 1 V-

(e) Additional Conpensation to Franchisor.

As additional consideration for the Franchisee's use of the
Public Rights-of-Way, in recognition that the Franchise
constitutes a valuable and exclusive property right wthout which
the Franchisee would be required to invest substantial additiona
capital, and to reinburse franchisor for the costs of designing
and building the System the Franchisee shall pay Franchisor an
Addi tional Franchise Fee of five percent (5% of its Goss
Revenues. 30

(f) Not a Tax or in Lieu of Any Qther Tax or Fee.

(3) Payment of the Additional Franchise Fee shall not
be considered in the nature of a tax.

(4) The Additional Franchise Fee is in addition to al
ot her taxes and paynments that the Franchisee nay be required to

pay under any federal, state, or local |aw

30 Compensation Option IV calls for a fee based on the
Franchi see's Goss Revenues. The figure of 5% used in the draft
can be adjusted to reflect the proportion between cost
rei mbursenent and profit that the parties intend the Franchisor
to receive over the tenn of the Franchise. This option nost
accurately captures the value of the use of the Public R ghts-of-
Way to the Franchisee and treats conpensation for that right as
an expense of doing business.
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(9 Paynents.

(1) The Additional Franchise Fee and any other costs
assessed by Franchisor against the Franchisee shall be paid
nmonthly to Franchisor and shall conmence as of the effective date
of the Franchise. Franchisor shall be furnished at the time of
each paynent with a statement certified by the Franchisee's chief
financial officer or an independent certified public accountant
reflecting the total amount of nonthly G oss Revenues for the
paynent period. Mnthly paynents shall be nade to Franchisor no
later than fifteen (15) days follow ng the end of each nonth. An
annual statenent of G oss Revenues shall be furnished to
Franchi sor by an independent, certified public accountant. The
Franchi see shall provide an annual conplete audit statement for

each cal endar year within ninety (90) days fromthe end of that

cal endar year

(2 In the event any franchise fee paynent or
reconputation anmount is not made on or before the date specified
herein, the Franchisee shall pay additional conpensation and
i nterest charges conputed fromsuch due date, at an annual rate
equal to the commercial prine interest rate of Franchisor's
primary depository bank during the period such unpaid amount is
owed.

(h) Audit.

(1) Franchisor shall have the right to inspect and

copy records and the rights to audit and to reconpute any anounts

determ ned to be payabl e under this Agreenent, whether the
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records are held by the Franchisee, an Affiliate, or any other
entity that collects or receives funds related to the
Franchi see's operation in Franchisor, including, by way of
illustration and not limtation, any entity that sells
advertising on the Franchisee's behalf. The Franchisee shall be
responsible for providing the records to Franchisor, w thout
regard to what entity holds the records. The records shall be
mai ntained for at least three (3) years after the term nation of
the Franchise, including any renewal term Franchisor's audit
expenses shall be borne by Franchisor unless the audit discloses
an underpaynment, in which case the costs of the audit shall be
borne by the Franchisee as a cost incidental to the enforcenent
of the Franchise. Any additional anmounts due to Franchisor as a
result of the audit shall be paid within thirty (30) days
following witten notice to the Franchisee by Franchisor of the
under paynent, which notice shall include a copy of the audit
report. If reconputation results in additional revenue to be
paid to Franchisor, such amount shall be subject to a 10 percent
(10% interest charge.

(2) The Franchisee shall maintain its fiscal and
financial records and have all relevant fiscal and financia
records naintained by others on its behalf in such a manner as to

enabl e Franchisor to determ ne G oss Revenues.
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MOCDULE E -- PROJECT PROFI TABLE:

3. Compensation and Revenue3!

(8 Base Franchise Fee.3?

The parties agree that the Public Rights-of-Wy to be used
by the Franchisee for the construction and operation of the ATMS
System are val uabl e public property acquired and nai ntai ned at
great expense to the taxpayers. | n conpensation for the right to
enter and occupy the Public Rights-of-Wy, the Franchi see shal
pay Franchisor a Base Franchise Fee of five dollars ($5.00) per
year.

(b system costs.

The Franchi see shall be responsible for the design
construction, operation and naintenance of the ATM5S Systemin
accordance with all the terns of this Agreenent, and shall bear

all the costs thereof. 33

31 In this Mdule, the grivate sector will finance the
construction of the system and be repaid out of revenues. The
public sector partner will be conpensated for the use of the
Public Rights-of-Way, wthout which the project could not be
built. It is inportant to bear in mnd that there are many ways
for the parties to ensure that each is properly conmpensated for
its investnent, its property rights and its services. This
section proposes several nmethods, which may be used singly or in
conbination. It is inpossible to prepare a conplete nodel
addressing this issue because so nmuch depends on the econom cs of
a particular project and the situations and needs of the parties.

% Thi's provision could be deleted, since under this
modul e the Franchisee is expected to earn a profit from operation
of the System and will pay an Additional Franchise Fee.

o It may be preferable for the Franchisor to perform al
design work, In that case, this section should be revised
accordingly.
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(c) System Revenues.

The Franchisee shall retain the G oss Revenues
COVPENSATI ON OPTI ON | :

(d) Additional Franchise Fee.

As additional consideration for the Franchisee's use of the
Public Rights-of-Way, in recognition that the Franchise
constitutes a val uable and exclusive property right w thout which
the Franchisee would be required to invest substantial additiona
capital, the Franchisee shall pay Franchisor an Additiona

Franchi se Fee of ($ ) .3

(e) Not a Tax or in Lieu of Any Other Tax or Fee.

(1) Payment of the Additional Franchise Fee shall not
be considered in the nature of a tax.

(2) The Additional Franchise Fee is in addition to al
other taxes and paynents that the Franchisee may be required to
pay under any federal, state, or local [|aw.

(9) Paynents.

(1) The Additional Franchise Fee and any other costs
assessed by Franchisor against the Franchisee shall be paid
monthly to Franchisor and shall commence as of the effective date
of the Franchise. Mnthly paynents shall be nade to Franchi sor

no later than fifteen (15) days following the end of each nonth

34 Conpensation Option | calls for a flat nonthly fee
based on the economics of the project. This is the sinplest
option, but it does not reflect the true value of the Public
Rights-of -Way to the Franchisee, and if the Systemis nore
successful than projected,will not give the Franchisor an
equi tabl e share of revenue.
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The Franchi see shall provide an annual conplete statenent of its
payments for each‘cal endar year within ninety (90 days from the
end of that cal endar year.

(2 In the event any franchise fee payment or
reconputation anount is not nade on or before the date specified
herein, the Franchisee shall pay additional conpensation and
i nterest charges conputed fromsuch due date, at an annual rate
equal to the commercial prine interest rate of Franchisor's
primary depository bank during the period such unpaid amount is
owed.

COVPENSATI ON OPTION I

(d) Additional Franchise Fee.

As additional consideration for the Franchisee's use of the
Public Rights-of-Wy, and in recognition that the Franchise
constitutes a val uabl e and exclusive property right w thout which
t he Franchi see would be required to invest substantial additional
capital, the Franchisee shall pay Franchisor an Additional
Franchi se Fee based on the extent of the Franchisee's use of the
Public Rights-of-Wy, as neasured by the quantity of equi pnent
and other facilities installed by the Franchisee in the Public
Ri ghts-of -Way.  The Additional Franchise Fee shall be cal cul ated

by multiplying the nunber of units of each type of equi pment or
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facility listed in Exhibit E that Franchisee has installed in the
Public Rights-of-Way by the unit rate listed in Exhibit E %
(e) Not a Tax or in Lieu of Any Oher Tax or Fee.

(1) Paynent of the Additional Franchise Fee shall not
be considered in the nature of a tax.

(2) The Additional Franchise Fee is in addition to al
ot her taxes and paynents that the Franchisee may be required to
pay under any federal, state, or local |aw

(f)  Paynents.

(1) The Additional Franchise Fee and any other costs
assessed by Franchisor against the Franchisee shall be paid
monthly to Franchisor and shall commence as of the effective date
of the Franchise. Franchisor shall be furnished at the tine of
each payment with a statenent certified by the Franchisee's chief
financial officer or an independent engineering firm stating the
nunber of units of each type of equipnent or facility listed in
Exhibit E that have been installed in the Public R ghts-of-Wy
pursuant to this Franchise, as of the end of the relevant paynent
period. Mnthly payments shall be nade to Franchisor no |ater
than fifteen (15) days followi ng the end of each nonth. An
annual statenent verifying the number of itens of equipnment or

facility installed in the Public Rights-of-Way shall be furnished

35 Conpensation Option Il attenpts to equate the
Addi tional Franchise Fee to the actual |evel of occupancy of the
Public Rights-of-Way. It is cunbersome and inexact as a neasure
of the value of the Public Rights-of-Way to the Franchisee and
does not directly defray the Franchisor’'s investment in the
proj ect .
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to Franchisor by an independent engineering firm The Franchisee
shal | provide an annual conplete audit statenent of its paynents
for each cal endar year within ninety (90) days fromthe end of
that cal endar year.

(2) In the event any franchise fee paynent or
reconputation amount is not nmade on or before the date specified
herein, the Franchisee shall pay additional conpensation and
i nterest charges conputed from such due date, at an annual rate
equal to the commercial prine interest rate of Franchisor's
primary depository bank during the period such unpaid anount is
owed.

(g) Audit.

(1) Franchisor shall have the right to inspect and
copy records and the rights to audit and to reconpute any anounts
determned to be payabl e under this Agreenent, whether the
records are held by the Franchisee, an Affiliate, or any other
entity that collects or receives funds related to the
Franchi see's operation in Franchisor, including, by way of
ilTustration and not limtation, any entity that sells
advertising on the Franchisee's behalf. The Franchi see shall be
responsible for providing the records to Franchisor, w thout
regard to what entity holds the records. The records shall be
mai ntained for at least three (3) years after the termnation of
the Franchise, including any renewal term  Franchisor's audit
expenses shall be borne by Franchisor unless the audit discloses

an underpayment, 1in which case the costs of the audit shall be
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borne by the Franchisee as a cost incidental to the enforcenent
of the Franchise.® Any additional anmounts due to Franchisor as a
result of the audit shall be paid within thirty (30) days
followng witten notice to the Franchisee by Franchisor of the
under paynent, which notice shall include a copy of the audit
report. If reconputation results in additional revenue to be
paid to Franchisor, such anmount shall be subject to a 10 percent
(10% interest charge.

(2) The Franchisee shall maintain its fiscal and
financial records and have all relevant fiscal and financia
records naintained by others on its behalf in such a manner as to
enabl e Franchisor to determ ne the amount of the Additional
Franchi se Fee.

COVPENSATI ON OPTION |11

(d) Additional Franchise Fee.

As additional consideration for the Franchisee's use of the
Public Rights-of-Way, in recognition that the Franchise
constitutes a valuable and exclusive property right wthout which
the Franchisee would be required to invest substantial additiona
capital, the Franchisee shall pay Franchisor an Additional

Franchi se Fee of fifty percent (50% of its Net Profits.36

% Conpensation Option IIl calls for splitting the net
profits of the project equally between the two partners. O
course, the percentage split can be adjusted, if required to
ensure both parties get a fair return on their investnent. The
drawback of a division of net profits is that it raises the
potential for accounting practices designed to reduce or even
elimnate the appearance of any profit. This would face the
Franchisor wth the prospect of receiving no return at all.
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(e)  Not a Tax or in Lieu of Any Qther Tax or Fee.

(1) Paynment of the Additional Franchise Fee shall not
be considered in the nature of a tax.

(2) The Additional Franchise Fee is in addition to all
ot her taxes and paynments that the Franchisee nay be required to
pay under any federal, state, or |ocal |aw

(9) Paynents.

(1) The Additional Franchise Fee and any other costs
assessed by Franchisor against the Franchisee shall be paid
monthly to Franchisor and shall commence as of the effective date
of the Franchise. Franchisor shall be furnished at the tinme of
each paynent with a statenment certified by the Franchisee's chi ef
financial officer or an independent certified public accountant
reflecting the total ampbunt of nonthly Net Profits for the
payment period. Mnthly paynents shall be made to Franchisor no
later than fifteen (15) days following the end of each nonth. An
annual statenment of Net Profits shall be furnished to Franchisor
by an independent, certified public accountant. The Franchisee
shal | provide an annual conplete audit statenment for each
cal endar year within ninety (90) days fromthe end of that
cal endar year

(2) In the event any franchise fee paynent or
reconputation anount is not nmade on or before the date specified
herein, the Franchisee shall pay additional conpensation and
i nterest charges conputed from such due date, at an annual rate

equal to the commercial prine interest rate of Franchisor's
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primary depository bank during the period such unpaid amount is
owed.
(f) Audit.

(1) Franchisor shall have the right to inspect and
copy records and the rights to audit and to reconpute any anounts
determned to be payable under this Agreenent, whether the
records are held by the Franchisee, an Affiliate, or any other
entity that collects or receives funds related to the
Franchi see's operation in Franchisor, including, by way of
illustration and not limtation, any entity that sells
advertising on the Franchisee's behalf. The Franchisee shall be
responsi ble for providing the records to Franchisor, w thout
regard to what entity holds the records. The records shall be
mai ntained for at least three (3) years after the termination of
the Franchise, including any renewal term  Franchisor's audit
expenses shall be borne by Franchisor unless the audit discloses
an under paynent, in which case the costs of the audit shall be
borne by the Franchisee as a cost incidental to the enforcenent
of the Franchise. Any additional amunts due to Franchisor as a
result of the audit shall be paid within thirty (30) days
followwng witten notice to the Franchi see by Franchisor of the
under payment, which notice shall include a copy of the audit
report. |If reconmputation results in additional revenue to be
paid to Franchisor, such anount shall be subject to a 10 percent

(109 interest charge.
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(2) The Franchisee shall nmintain its fiscal and
financial records and have all relevant fiscal and financial
records maintained by others on its behalf in such a manner as to
enabl e Franchisor to determne Net Profits.

COVPENSATI ON OPTI ON | V-

(d) Additional Franchise Fee.

As additional consideration for the Franchisee's use of the
Public Rights-of-Way, in recognition that the Franchise
constitutes a valuable and exclusive property right w thout which
t he Franchi see would be required to invest substantial additional
capital, the Franchisee shall pay Franchisor an Additional
Franchi se Fee of five percent (5% of its Goss Revenues.3’

(e) Not a Tax or in Lieu of Any Other Tax or Fee.

(1) Payment of the Additional Franchise Fee shall not
be considered in the nature of a tax.

(2) The Additional Franchise Fee is in addition to al
ot her taxes and paynments that the Franchisee may be required to
pay under any federal, state, or local |aw

(f) Paynents.

(1) The Additional Franchise Fee and any other costs

assessed by Franchi sor agai nst the Franchisee shall be paid

3 Conpensation Option IV calls for a fee based on the
Franchi see's G oss Revenues. The figure of 5% used in the draft
can be adjusted to reflect the proportion between cost
rei mbursenment and profit that the parties intend the Franchisor
to receive over the term of the Franchise. This option nost
accurately captures the value of the use of the PublicRights-of-
Way to the Franchisee and treats that right as an expense of
doi ng busi ness.
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nmonthly to Franchisor and shall comrence as of the effective date
of the Franchise. Franchisor shall be furnished at the tine of
each payment with a statenent certified by the Franchisee' s chief
financial officer or an independent certified public accountant
reflecting the total amount of nonthly G oss Revenues for the
payment period. Monthly paynments shall be nmade to Franchisor no
later than fifteen (15) days followi ng the end of each nonth. An
annual statenent of G oss Revenues shall be furnished to
Franchi sor by an independent, certified public accountant. The
Franchi see shall provide an annual conplete audit statement for
each calendar year within ninety (90) days from the end of that
cal endar year

(2) In the event any franchise fee paynment or
reconputation anmount is not nade on or before the date specified
herein, the Franchisee shall pay additional conpensation and
interest charges conputed from such due date, at an annual rate
equal to the commercial prime interest rate of Franchisor's
primary depository bank during the period such unpaid anmount is
owed.

(9) Audit.

(1)  Franchisor shall have the right to inspect and
copy records and the rights to audit and to reconpute any anounts
determned to be payable under this Agreenent, whether the
records are held by the Franchisee, an Affiliate, or any other
entity that collects or receives funds related to the

Franchi see's operation in Franchisor, including, by way of
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illustration and not limtation, any entity that sells
advertising on the Franchisee's behalf. The Franchi see shall be
responsible for providing the records to Franchisor, wthout
regard to what entity holds the records. The records shall be
mai ntained for at least three (3) years after the term nation of
the Franchise, including any renewal term  Franchisor's audit
expenses shall be borne by Franchisor unless the audit discloses
an underpayment, in which case the costs of the audit shall be
borne by the Franchisee as a cost incidental to the enforcenent
of the Franchise. Any additional anmounts due to Franchisor as a
result of the audit shall be paid within thirty (30) days
followng witten notice to the Franchi see by Franchisor of the
under paynent, which notice shall include a copy of the audit
report. If reconputation results in additional revenue to be
paid to Franchisor, such amunt shall be subject to a 10 percent
(10% interest charge.

(2) The Franchisee shall maintain its fiscal and
financial records and have all relevant fiscal and financi al
records maintained by others on its behalf in such a manner as to

enabl e Franchisor to determ ne G oss Revenues.
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4. Design and Construction Provisions
(a) System Design and Construction Plan.3

() No later than sixty (60) days after the effective
date of the Franchise, the Franchisee shall deliver to Franchisor
a final system design and construction plan and budget (the
"Construction Plan") substantially in the form attached as
Exhibit A, and conformng wth the procedures and standards set
forth in the remainder of this Section 4.3 The system design
will be shown on maps of industry standard scal e using standard
symbol ogy, and shall depict all electronic and physical features
of the plant. Franchisor shall review the plan and, within sixty
(60) days of the date the plan is nmade available for Cty review,
submt coments to the Franchisee. Wthin fifteen (15) days of
recei pt of the comments, the Franchisee shall subnit a revised

plan to Franchisor, either incorporating the comrents or

38 As drafted, this section assunes that the Franchisee

Wi ll design the system In practice, the Franchisor naycfrefer
to performthat function, and may even have a design ready before
the franchise is granted. In that case, a separate section

shoul d be inserted to that effect, either attaching t he design
plan as an exhibit, or specifying when the systemdesign wll be
conpl eted and delivered to the Franchisee for preparation of the
Construction Plan. This section should then be revised to nake
it clear that it refers only to the construction phase.

%9 Note that the provisions of Section 4 are the
equivalent of a contract to design and build the System  The
nmodel sets forth basic standards to be nmet and issues that nust
be addressed, and contenplates that the Construction Plan and any
separate system design wll contain the specific technica
characteristics of the Systemand detailed procedures to be
followed. See Exhibit A for a description of some of the issues
that mght be incorﬁorated in a Construction Plan. Note that the
provisions set forth in the main text of the nodel could also be
moved to or repeated in the exhibit.
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explaining why the coments were not included. Franchisor nmay
take any appropriate action it is entitled to take under this
Franchi se Agreenent or applicable law, including revocation, if
it believes the Construction Plan fails to satisfy or is likely
to fail to satisfy the Franchisee's obligations, including the
obligation to construct an ATM5 System capabl e of accommobdati ng
the present and reasonably foreseeable future traffic nanagenent
needs of Franchisor. Franchisor's review does not excuse any
non- performance under this Franchi se Agreenent or applicable |aw
(2) Franchisor and Franchisee shall jointly take those
actions required to ensure that (i) the ATMS Systemis included
in the relevant Transportation |nprovement Programs, (ii) the
ATMS System has been addressed by the relevant |ong range
transportation plans, and (iii) the ATMS Systemis determined to
conformto the state inplenentation plan for achieving and
mai ntai ning national anbient air quality standards. The
Construction Plan shall establish the respective responsibilities
of the parties regarding how these tasks are to be acconplished.
(3 The Construction Plan shall include plans,
speci fications and engineering details for the physical plant,
el ectronics and tel econmunications, and all information necessary
to obtain the necessary permts and |icenses for construction and
operation of the System including satisfaction of environnmenta

| aws and regul ations.
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(b) System Construction Schedul e.

The Construction Plan shall include a detailed schedule
for the construction of the ATM5 System and shall provide that
the Franchi see shall begin construction of the System within four
(4 months of the effective date of the Franchise, and shal
conpl ete construction within twenty-four (24) nmonths of the
effective date.

(c) Conpliance with Construction Plan.

Failure on the part of a Franchisee to comence and
diligently pursue each of the requirenments and conplete each of
the matters set forth in this Agreement or to conply with the
Construction Plan, including by providing the equipment specified
therein (or its equivalent) and by follow ng the construction and
installation practices required by this Agreenment, including the
Construction Plan, (except insofar as those plans or practices,
if carried out, would result in construction of a system that
could not meet requirenents of federal, state or local |aw and
except for such mnor nodifications as are typical in the
industry), shall be grounds for termnation of the Franchise
under and pursuant to the terns of Section 9. Notw thstanding
the foregoing, however, the Governing Body in its discretion may
extend the time for the conpletion of construction and
installation for additional periods in the event a Franchisee,
acting in good faith, experiences delays by reason of
circunmstances beyond its control. The Franchisee's failure to

conply with provisions of the construction plan approved by the
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Governi ng Body shall be subject to penalties pursuant to
Section 9.
(d) Construction Procedures.

(1) The Franchi see shall construct, operate and
mai ntain the ATMS System subject to the supervision of all of the
authorities of Franchisor who have jurisdiction in such matters,
and in strict conpliance with all |aws, ordinances, departnmental
rules and regulations affecting the System

(2) The System and all parts thereof, shall be
subject to the right of periodic inspection by Franchisor.

(3) No construction, reconstruction or relocation of
the Systemor any part thereof within the Public R ghts-of-Wy
shal | be commenced until witten permts have been obtained from
the proper Gty officials. In any permt so issued, such
officials may inmpose such conditions and regul ations as a
condition of the granting of the permt as are necessary for the
purpose of protecting any structures in the Public R ghts-of-Wy
and for the proper restoration of such Public Rights-of-Wy and
structures, and for the protection of the public and the
continuity of pedestrian and vehicular traffic.

(4) The CGoverning Body may, fromtime to tine, issue
such reasonabl e rules and regul ati ons concerning the
construction, operation and nai ntenance of the Systemas are

consistent with the provisions of this Franchise Agreenent.
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(¢) Construction Standards. 0

(1) The construction, operation, maintenance, and
repair of the ATMS System shall be in accordance with al
applicable sections of the Cccupational Safety and Health Act of
1970, as anended, the Internodal Surface Transportation
Efficiency Act, the National Electrical Safety Code, the Nationa
El ectric Code, Qbstruction Mrking and Lighting, AC 70/7460 i.e.,
Federal Aviation Adm nistration; Construction, Mrking and
Lighting of Antenna Structures, Federal Communications Conm ssion
Rules Part 17; [lInsert references to applicable transportation-
rel ated codes]; AT&T Manual of Construction Procedures (Blue
Book); Franchisor's Wility Construction Requirenents; the
Franchi see's Construction Procedures Manual; and all other
applicable federal, state, or local laws and regulations that may
apply to the operation, construction, maintenance, or repair of
an ATMS System including, without limtation, all applicable FCC
rules and |ocal zoning and construction codes, and |aws and
accepted industry practices, all as hereafter may be anended or

adopt ed. In the event of a conflict anong codes and standards,

a0 Note that there may be |egal issues surrounding the
Franchisor's power to establish the standards in this section, if
they infringe on the authority of |ocal governnents to regulate
the matters with which they are concerned.

In addition, one ornore of the standards |isted may not be
desirable in a particular area. Al though nost jurisdictions will
want to apply national standards to ensure conpatibility and
conpetition any vendors, a particular jurisdiction my have
reasons for preferring a proprietary standard. Likewse, a
jurisdiction may prefer to use a closed architecture rather than
an open one.
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the nost stringent code or standard shall apply (except insofar
as those standard, if followed, would result in a systemthat
could not neet requirenments of federal, state or local |aw).
Franchi sor may adopt additional standards as required to ensure
that work continues to be perforned in an orderly and workmanl i ke
manner, or to reflect changes in standards which may occur over
the franchise term

(2) All wires, cables, equipnent, and structures shall
be installed and | ocated to cause mnimuminterference wth the
rights and conveni ence of property owners.

(3) Al installation of electronic equipnment shall be
of a permanent nature, using durable conponents.

(4) Wthout limting the foregoing, antennae and their
supporting structures (towers) shall be designed in accordance
with the Uniform Building Code as anended, and shall be painted,
lighted, erected, and maintained in accordance with all
applicable rules and regul ations of the Federal Aviation
Adm nistration and all other applicable state or |ocal |aws,
codes, and regulations, all as hereafter may be amended or
adopt ed.

(5 Wthout limting the foregoing, all of the
Franchi see's plant and equipnent, including, but not limted to,
control centers, antenna and beacon sites, sensing devices,
distribution system towers, structures, poles, wres, cable,
coaxi al cable, fiber optic cable, fixtures, and apparatuses shal

be installed, |ocated, erected, constructed, reconstructed,

64



repl aced, renoved, repaired, naintained, and operated in
accordance with good engi neering practices, performed by

experi enced and properly trained maintenance and construction
personnel so as not to endanger or interfere with inprovenents
Franchi sor shall deem appropriate to make or to interfere in any
manner with the Public R ghts-of-Way or legal rights of any
property owner or to unnecessarily hinder or obstruct pedestrian
or vehicular traffic.

(6) Al safety practices required by |law shall be used
during construction, maintenance, and repair of an ATMS System
The Franchisee shall at all times enploy ordinary care and shal
install and maintain in use commonly accepted nethods and devices
preventing failures and accidents that are likely to cause
damage, injury, or nuisance to the public.

(7) The Franchisee shall not place facilities,
equi pnent, or fixtures where they will interfere with any gas,
electric, telephone, water, sewer, cable television or other
utility facilities, or obstruct or hinder in any manner the
various utilities serving the residents of Franchisor of their
use of any Public Rights-of-Wy.

(8) Any and all Public Rights-of-Way, public property,
or private property that is disturbed or damaged during the
construction, repair, replacement, relocation, operation
mai nt enance, or construction of a System shall be promptly

repaired by the Franchisee.
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(9) The Franchisee shall, by a time specified by
Franchi sor, protect, support, tenporarily disconnect, relocate,
or renove any of its property when required by Franchisor by
reason of traffic conditions; public safety; Public R ght-of-Wy
construction; Public Right-of Way mai ntenance or repair
(including resurfacing or wdening); change of Public R ght-of-
Way grade; construction, installation or repair of sewers,
drains, water pipes, power lines, signal l|ines, tracks, or any
ot her type of governnent-owned conmunications system public work
or inprovenent or any governnment-owned utility; Public-Right-of-
Way vacation; or for any other purpose where the convenience of
Franchi sor woul d be served thereby; provided, however, that the
Franchi see shall, in all such cases, have the privilege of
abandoni ng any property in place.

(10) If any renoval, relaying, or relocation is
requi red to accommodate the construction, operation, or repair of
the facilities of another Person that is authorized to use the
Public R ghts-of-Wy, the Franchisee shall, after thirty (30)
days' advance witten notice, take action to effect the necessary
changes requested by the responsible entity. Franchisor may
resol ve disputes as to responsibility for costs associated with
the renoval, relaying, or relocation of facilities as anong
entities authorized to install facilities in the Public Rights-
of-\Way if the parties are unable to do so thenselves, and if the
matter is not governed by a valid contract between the parties or

a state or federal law or regulation
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(11) In the event of an energency, or where the ATMS
System creates or is contributing to an inmm nent danger to
heal th, safety, or property, Franchisor may renove, relay, or
rel ocate any or all parts of the ATMS System w t hout prior
noti ce.

(12) The Franchisee shall, on the request of any Person
hol di ng a building noving permt issued by Franchisor,
temporarily raise or lower its wires to permt the noving of
buil dings. The expense of such tenporary renoval or raising or
| owering of wires shall be paid by the Person requesting sane,
and the Franchisee shall have the authority to require such
paynent in advance, except in the case where the requesting
Person is Franchisor, in which case no such paynment shall be
required. The Franchi see shall be given not |ess than forty-
ei ght (48) hours' advance notice to arrange for such tenporary
W re changes.

(13) The Franchi see shall have the authority to trim
trees that overhang a Public Right-of-Way of Franchisor so as to
prevent the branches of such trees fromcomng in contact with
the wires and cables of the Franchisee. At the option of
Franchi sor, such trimmng may be done by it or under the
supervision, direction, and expense of the Franchisee.

(14) The Franchi see shall use, with the owner's
perm ssion, existing underground conduits or overhead utility
facilities whenever feasible and may not erect poles in Public

Ri ghts-of -Way without the express perm ssion of Franchisor.
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Copi es of agreenents for use of conduits or other facilities
shall be filed with Franchisor as required by this Franchise
Agreement or upon City request.

(15) Cable may be installed overhead where poles now
exist and electric or telephone lines or both are now overhead
but where no overhead poles exist all trunk, feeder and drop
cable shall be constructed underground. Wenever and wherever
electric lines and tel ephone |ines are noved from overhead to
underground placement, all ATMS System cables shall be simlarly
nmoved and the cost of novenent of its cable shall be solely the
obligation of the Franchisee.

(16) Franchisor shall have the right to install and
mai ntain free of charge upon any poles owned by the Franchisee
any wire and pole fixtures that do not unreasonably interfere
with the ATMS System operations of the Franchisee.

(17) Prior to erection of any towers, poles, or
conduits or the construction, upgrade, or rebuild of the System
the Franchisee shall first submt to Franchisor and ot her
desi gnated parties for approval a concise description of the ATMS
System proposed to be erected or installed, including engineering
drawings, if required by Franchisor, together with a map and
plans indicating the proposed |ocation of all such facilities.

No erection or installation of any tower, pole, underground
conduit, or fixture or any rebuilding or upgrading of the ATMS
System shal | be conmenced by any Person until approval therefor

has been received from Franchisor.
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(18) Any contractor or subcontractor used for work or
construction, installation, operation, naintenance, or repair of
System equi pnent nust be properly licensed under |aws of the
State and all applicable |ocal ordinances, and each contractor or
subcontractor shall have the same obligations with respect to its
wor k as Franchi see woul d have under this Franchi se Agreenment and
applicable laws if the work were performed by Franchisee. The
Franchi see nust ensure that contractors, subcontractors and all
enpl oyees who will performwork for it are trained and
experienced. The Franchi see shall be responsible for ensuring
that the work of contractors and subcontractors is performed
consistent with the franchise and applicable |aw, shall be fully
responsible for all acts or omi ssions of contractors or
subcontractors, shall be responsible for pronptly correcting acts
or omissions by any contractor or subcontractor, and shal
implement a quality control programto ensure that the work is
properly perforned.

(f) Area Served.

The Franchisee shall build its systemso that it is
able to provide service to all areas located within the franchise
area defined in Section 2(b) as existed on the effective date of
the Franchise. It nust build the systemso that it can extend

service to all areas that may be annexed in the future.
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(9 System Testsand |nspections.

(1) Tests. The Franchisee shall performall tests
necessary to denonstrate conpliance with the requirements of the
franchi se and ot her performance standards established by |aw or
regul ation. The Franchi see shall performat |east the follow ng
tests:

(A) Preconstruction quality control on cable and
equi prent.  The Franchi see shall perform preconstruction quality
tests on system conponents. |n case of passive conponents, this
will include testing a significant sanple of devices to verify
compliance with manufacturer's specifications. No conponent
shal|l be used in systemwhich fails to meet manufacturer's
specifications. The Franchisee shall maintain in Franchisor
records of all preconstruction tests, which Franchisor nay
i nspect on reasonabl e notice.

(B) Acceptance Tests. The Franchi see shal

perform acceptance tests on each construction area segnment prior
to subscriber connection. The tests shall denonstrate that the
system conponents are operating as expected. Franchisor has the
option of witnessing the tests. The test results shall be
submtted to Franchisor for review. The Franchisee shall have
the obligation, wthout further notice fromGCity, to take
corrective action if any segment is not operating as expected.
Franchisor will review the tests and approve each system segment
for service activation. Unless Franchisor determines test

results are not adequate to denonstrate system conpliance with
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the standards described above and objects within three (3)
wor ki ng days of receipt of the tests, a segnent wll Dbe deened
approved for service activation.

(2) Inspections during Construction. Franchisor may

conduct inspections of construction areas and subscri ber
installations, including to assess conpliance with the
construction and installation practices manual and design plans.
The Franchi see shall be notified of any violations found during
course of inspections. The Franchisee nust bring violations into
conpliance within 30 days of the date notice of violation is
given, and nust submt a report to Franchisor describing the
steps taken to bring itself into conpliance. Inspection does not
relieve the Franchisee of its obligation to build in conpliance
with all provisions of the franchise.

(h)  Use of Public Property.

(1) Should the grades or lines of the Public R ghts-
of -\ay which the Franchisee is hereby authorized to use and
occupy be changed at any time during the term of the Franchi se,
the Franchisee shall, if necessary, at its own cost and expense,
rel ocate or change its Systemso as to conformw th the new
grades or |ines.

(2) Any alteration to the water mains, sewerage or
drai nage systemor to any Cty, state or other public structures
in the Public Rights-of-Way required on account of the presence
of the Systemin the Public Rights-of-Way shall be made at the

sol e cost and expense of the Franchisee. During any work of
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constructing, operating or maintaining of the System the
Franchi see shall also, at its own cost and expense, protect any
and all existing structures belonging to Franchisor and any ot her
person. Al work perforned by the Franchi see pursuant to this
section shall be done in the manner prescribed by Franchisor or
other officials having jurisdiction therein.

(i) Interference with Public Projects.

Nothing in this Odinance shall be in preference or
hi ndrance to the right of Franchisor and any board, authority,
conmmi ssion or public service corporation to performor carry on
any public works or public inprovenents of any description, and
should the Systemin any way interfere with the construction
mai nt enance or repair of such public works or public
I nprovements, the Franchisee shall, [at its own cost and
expense, |4l protect or relocate the System or part thereof, as
reasonably directed by any Gty official, board, authority,
conmi ssion or public service corporation

(j) Publicizing Proposed Construction Wrk

The Franchi see shall publicize proposed construction work at
| east one (1) week prior to comrencenent of that work by causing

written notice of such construction work to be delivered to

4 This clause shoul d probably be del eted under those
nodul es in which the Franchisor will be responsible for the costs
of construction and maintenance. |f those costs are to be borne
by the Franchisee, however, the burden of interfering wth other
public inmprovenents should be on the Franchisee, since they wll
probably be receiving substantial benefit fromthe grant of an
excl usive nonopoly to operate in the right-of-way in the public
i nterest.
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Franchi sor and by notifying those Persons nost likely to be
affected by the work in at least two (2) of the follow ng ways:
by tel ephone, in person, by mail, by distribution of flyers to
resi dences, by publication in [ocal newspapers, or in any other
manner reasonably calculated to provide adequate notice. In
addi tion, before entering onto any Person's property, the
Franchi see shall contact the property owner or (in the case of
residential property) the resident at |east one (1) day in
advance. If the Franchisee nust enter premses, it must schedule
an appoi ntnent at the convenience of the owner or resident.

5. Qperations and Mintenance

(8 Annual Qperations Plan.4?

No | ater than Septenber 30 of each year, Franchisor and the
Franchi see shall jointly develop an Annual Operations Plan for
the next calendar year, in the formattached as Exhibit B. The
Annual Operations Plan shall specify procedures to be followed by
the Franchisee in operating the System procedures for
coordinating the activities of the Franchisee and the operations
of the systemw th Franchisor [Departnent of Public Wrks or
equi valent] and other responsible Cty departments, and shall

address the other matters outlined in Exhibit B.

42 As with the Construction Plan, the nodel sets forth
basi ¢ operational and mai ntenance standards to be net and issues
that nmust be addressed, and contenplates that the Annual
Qperations Plan and Budget will contain the specific technica
requi renents and detailed procedures to be followed. See Exhibit
B for a description of some of the issues that m ght be
incorporated in an Operations Plan. Note that the provisions set
forth in the main text of the nodel could also be noved to or
repeated in the exhibit.
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TH' S VERSI ON OF SECTION 5(b) APPLIES TO MODULES A THROUGH C.

(b) Annual Operating Budget.

No | ater than Septenber 30 of each year, the Franchi see and
Franchisor shall jointly prepare an Annual Operating Budget for
the next calendar year, in the formattached as Exhibit C. Each
Annual Operating Budget shall show all projected costs of
operating and nmaintaining the Systemfor the year, all projected
revenues arising fromoperation of the System the disposition of
all projected revenues, and a schedule of paynments, if any, from
Franchisor to the Franchisee and/or fromthe Franchise to
Franchi sor.

THI'S VERSI ON OF SECTION 5(b) APPLIES TO MODULES D AND E:

(b) Annual Operating Budget.

No | ater than Septenber 30 of each year, the Franchisee
shal | deliver to Franchisor an Annual Operating Budget for the
next calendar year, in the formattached as Exhibit C.  Each
Annual Operating Budget shall show all projected costs of
operating and nmaintaining the Systemfor the year, all projected
revenues arising fromoperation of the System and the
di sposition of all projected revenues.

(c) System Mui nt enance.

(1) Maintenance Practices Subject to Requlation.

Franchi sor shall review maintenance practices at regul ar
intervals and nay waive requirenents or adopt additional
requi rements as reasonable to ensure the Systemremains capabl e

of providing high-quality service.
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(2 Mintenance Practices. In addition to its other

obligations, the Franchisee shall (A) use replacenent conponents
of good and durable quality, with characteristics better or equa
to replaced equipnent; and (B) follow the nmore stringent of
franchi se nmai ntenance standards, industry maintenance standards
or corporate maintenance standards.

(d)  Technical Standards.

(1) Any ATMS System wi thin Franchisor shall neet or
exceed all applicable technical standards, including any such
standards as hereafter may be amended or adopted by Franchisor in
a manner consistent with federal, state and |ocal |aw.*3

(2) The Franchi see shall use equi pment generally used
in high-quality, reliable, nbdern systens of simlar design
including, but not limted to, back-up power supplies capable of
providing power to the System for a mninmm of twenty-four (24)
hours in the event of an electrical outage. This obligation
shall include the obligation to install equipment that wll (A
cut in autonatically on failure of commercial utility AC power,
(B) revert autonatically to commercial power when it is restored,
(C prevent the standby power source from powering a "dead"
utility line, and (D) alert the Franchisee's staff when the

backup power supply cuts in

a3 As noted above, nost jurisdictions will want to apply
nati onal standards to ensure conpatibility and conpetition any
vendors, but a particular jurisdiction may have reasons for
preferring a proprietary standard. Likewse, a jurisdiction may
prefer to use a closed architecture rather than an open one.
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(3) The Franchisee shall not design, install, or
operate its facilities in a manner that will interfere with the
signals of any broadcast station, the facilities of any public
utility or cable system or individual or master antennae used
for receiving television or other broadcast signals.

(e) Tests.

(1) Proof of Performance Tests.

At least bi-annually or as required by FCC rules, the
Franchi see shal |l perform proof of performance tests, designed to
dermonstrate conpliance with this Section and FCC requirenents.
The Franchi see shall provide the proof of performance test
results pronptly to Franchisor. The Franchi see shall provide
Franchi sor ten (10) days' advance witten notice when a proof of
performance or other required test is schedul ed so that
Franchi sor nmay have an observer present. Franchisor shall have
the right to inspect the ATMS Systemduring and after its
construction to ensure conpliance with this Section and
applicable provisions of local, state and federal |aw, and may
require the Franchisee to performadditional tests based on
Franchisor's investigation of ATM5S System performance or on
Subscri ber conpl aints.

(2) Continuing Tests.

(A  The Franchisee and Franchisor will jointly
sel ect locations at the extremties of systemservice area to
install equipment to establish permanent test points. The test

points shall be installed in | ocked enclosures so as to be
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accessible from ground level. The Franchisee shall perform proof
of performance tests at these locations at |east once every six
mont hs through life of franchise except as federal |aw otherw se
limts its obligation, and at other points where system user
conplaints indicate tests are warranted. The tests shal
denmonstrate system conpliance with technical specifications
establ i shed pursuant to franchise, or other applicable |aw.
Franchisor shall have option of witnessing the tests. The nunber
of required test points may be specified by Franchisor in
accordance with federal law and with good engineering practice

as appropriate to ensure all subscribers are receiving adequate
servi ce.

(B Awitten report of test results shall be
filed with Franchisor within seven (7) days of each test. If the
| ocation fails to neet performance specifications, the
Franchi see, W thout requirement of additional notice or request
fromCty, shall take corrective action, retest the |ocations and
advi se Franchisor of the action taken and results achieved.

(f) Continuity of Service.

At Franchisor's request, the Franchisee shall operate
its System for a tenporary period (the "transition period")
following the termination, Sale, or Transfer of its Franchise as
necessary to mintain service, and shall cooperate with
Franchisor to assure an orderly transition fromit to another
Franchisee. The transition period shall be no longer than the

reasonabl e period required to select another Franchisee and build

7



a replacenent System and shall not be |onger than thirty-six
(36) nonths, unless extended by Franchisor for good cause.
During the transition period, the Franchisee wll continue to be
obligated to conply with the terns and conditions of the
Franchi se Agreenent and applicable laws and regul ations.

(3) If the Franchi see abandons its Systemduring the
Franchise term or fails to operate its Systemin accordance wth
the terms of this Section 5(f) during any Transition Period,
Franchisor, at its option, may operate the System designate
another entity to operate the Systemtenporarily until the
Franchi see restores service under conditions acceptable to
Franchisor or until the Franchise is revoked and a new Franchi see
sel ected by Franchisor is providing service, or obtain an
injunction requiring the Franchisee to continue operations. I|f
Franchisor is required to operate or designate another entity to
operate the ATMS System the Franchisee shall reinburse
Franchisor or its designee for all reasonable costs and damages
incurred that are in excess of the revenues from the ATMS System

(4) Franchisor shall be entitled to injunctive relief
under the preceding paragraph if:

(A The Franchisee fails to provide ATMS Service

in accordance with its Franchise over a substantial portion of

the Franchise Area for (_) consecutive hours, unless

Franchi sor authorizes a longer interruption of service; or
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(B) The Franchisee, for any period, willfully and
W t hout cause refuses to provide ATMS Service in accordance with
its Franchise over a substantial portion of the Franchise Area.
(9 Interconnection and Interoperability.

(1) The Franchi see shall design the Systemso that it
may be interconnected with any or all other ATMS systens or
simlar traffic managenent systenms in the area. |Interconnection
of systems may be made by direct cable connection, mcrowave
link, satellite or other appropriate nethods.

(2) The Franchisee shall design the Systemso that it
meets national interoperability standards for |ITS user equipnent,
and shall update the System as required to maintain conpliance
with those standards.

(3) Upon receiving the directive of Franchisor to
interconnect, the Franchisee shall imrediately initiate
negotiations with the other affected system or systens so that
costs may be shared equally for both construction and operation
of the interconnection Iink.

(4 The Governing Body may grant reasonabl e extensions
of time to interconnect or rescind its request to interconnect
upon petition by the Franchisee to the Governing Body. The
Governing Body shall grant the request if it finds that the
Franchi see has negotiated in good faith and the cost of
I nterconnection woul d cause an unreasonable increase in

Subscri ber rates.
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(5) No interconnection shall take place w thout prior
approval of the Governing Body. The Franchisee in seeking
approval for interconnection shall denonstrate that all signals
to be interconnected will conply with FCC technical standards for
all classes of signals and will result in no nore than a | ow
| evel of distortion.

(6) The Franchisee shall cooperate with any
i nterconnection corporation, regional interconnection or
transportation authority, or state or federal regulatory agency
whi ch may be hereafter established for the purpose of regulating,
facilitating, financing or otherw se providing for the
i nterconnection of ATMS or other communications systens beyond
t he boundaries of Franchisor.

(h) Integration of Advancenments in Technol ogy.

(1) It is the responsibility of the Franchisee to
periodically upgrade its ATMS Systemto integrate advancenents in
t echnol ogy as nay be required to neet the needs and interests of
the community in light of the costs thereof.

(2) To ensure that the Franchisee is carrying out its
responsibilities hereunder, the Franchisee shall be required to
submt a report on ATMS technol ogy to Franchisor every odd-
nunbered year during the Franchise term  Each report shall
descri be devel opnents in ATMS and rel ated technol ogi es, and
whet her, how, and by what date the Franchisee plans to
i ncorporate those technol ogical devel opments into the System

The report also shall describe how other ATMS providers have
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incorporated or are planning to incorporate the technol ogica
devel opnents into' their Systens and the estimated timetable for
doing so. Franchisor, on receipt of each plan, pronptly shal
schedul e hearings to consider whether the Franchisee's tinmetable
for inplementing the new technologies is adequate to neet the
future needs and interests of Franchisor. |If Franchisor
considers the plan to be adequate, Franchisor shall adopt it and
the Franchisee shall be bound to inplement it as if it were set
forth herein.

MODULE A -- PURE PUBLI C GOOD:

6. System Facilities, Equipnent, and Services
NOTE: If Service Options | or Il apply, use the
foll ow ng provision:

(a) Provision of ATMS Service.

After the ATMS System becones operational in a portion of
the Franchise Area, as provided in the Construction Plan, the
Franchi see shall begin to provide ATMS Service in that area
pursuant to the Annual Operations Plan.

NOTE: If Service Option Il applies, use the follow ng
provi si on:

(b) Provision of Basic ATIS Service.

At the tine specified in the Construction Plan and Annua
Qperation Plan, the Franchisee shall begin to provide Basic ATIS
Service to all businesses, residents, and travellers in

Franchi sor, at no cost.
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(c) Provision of Qther ITS Services and Ancillary Services.

(1) The Franchi see may provide other |TS Services that
do not require the installation of additional facilities or
expansion of existing facilities in the Public Rights-of-Way,
with the prior consent of Franchisor, and on such terns as the
parties shall mutually agree.

(2) The Franchisee nmay provide Ancillary Services with
the prior consent of Franchisor and on such terms as the parties
shal | rmutual ly agree.

(d) Delivery of ATMs Data to Franchisor at no Cost.

The Franchi see shall deliver ATMS Service, ATIS Service, al
other available ITS Services, and all data and other information
coll ected, created, derived or devel oped by the Franchisee in the
course of operating the Systemor providing ITS Services to
Franchi sor and designated departnents and agencies, at no cost
t o Franchisor.

NOTE: The foll owi ng should be included if the Franchisee's

systemw ||l include the capability for electronic tol

col | ection;
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() Electronic Toll Collection. 4

At the tines and in the portions of the Public Rights-of-Wy
specified in the Construction Plan and Annual Operation Plan, the
Franchi see shall begin operation of Electronic Toll Collection
facilities.

(f) Rights in Data.%

Franchisor shall retain full title to and all rights in al
data and other information collected, created, derived or
devel oped by the Franchisee in the course of operating the System

or providing ITS Services.

a4 The inplenentation of Electronic Toll Collection raises
very inmportant privacy considerations. The ability to track the
nmovements of particular vehicles and the possession of financial
information concerning system users inposes stringent
confidentiality and information security obligations on the
operator of an ATMS system  Many of these obligations are backed
up bY | egal sanctions. Oher legal obligations, such as
compliance with federal regul ations governing electronic fund
transfers, also arise. Before an ATMS system incorporates
Electronic Toll Collection, all these issues nust be carefully
considered. This draft does not address those issues because
El ectronic Toll Collection will probably not be part of nobst ATMS
syst ens.

a5 In this nmodul e, Franchisor retains all rights in data
because of thegovernment's large financial contribution to the
project. The principle behind the nodel is that the governnent
will retain the right in data if public funds are required to
ensure that the private sector earns a profit. Subject to state
| aw requirements, this principle my be nodified if required to
provide the Franchisee additional incentives to devel op new
servi ces.
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MODULE B -- PARTI AL PUBLI C GOQOD:

6. System Facilities, Equipnment, and Services
NOTE: |If Service Options XII, IV or V apply, use the
follow ng provision:

(a) Provision of ATMS Service.

After the ATMS System becones operational in a portion of
the Franchise Area, as provided in the Construction Plan, the
Franchi see shall begin to provide ATMS Service in that area
pursuant to the Annual Operations Plan.

NOTE: If Service Options XV or V apply, use the
follow ng provision:

(b) Provision of ATIS Service.

At the tine specified in the Construction Plan and the
Annual Operation Plan, the Franchisee shall have the authority to
provide ATIS Service to all businesses, residents, and travellers
in Franchisor at the rates set in the Annual Operating Budget.

(¢) Provision of OQher ITS Services and Ancillary Services.

(1) The Franchi see may provide other |ITS Services that
do not require the installation of additional facilities or
expansion of existing facilities in the Public Rights-of-Way,
with the prior consent of Franchisor, and on such terns as the
parties shall nutually agree.

(2) The Franchisee may provide Ancillary Services with
the prior consent of Franchisor and on such ternms as the parties

shal | rmutual ly agree.
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NOTE: If Service Options IIl or V apply, use the
follow ng provision

(d) Sal e of ATMs Dat a.

The Franchisee shall have the authority to sell data useful
in the provision of ATIS Service and other |ITS services to third
parties that are not Affiliates of the Franchi see at negoti ated
rates.

(e) Delivery of ATMS Data to Franchisor at no Cost.

The Franchi see shall deliver ATMS Service, ATIS Service, al
other available ITS Services, and all data and other information
coll ected, created, derived or devel oped by the Franchisee in the
course of operating the System or providing ITS Services to
Franchi sor and designated departnments and agencies, at no cost
t o Franchisor

NOTE: The follow ng should be included only if the

Franchi see's systemw || include the capability for

el ectronic toll collection
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(f) Electronic Toll Collection.46

At the tines and in the portions of the Public Rights-of-Wy
specified in the Construction Plan and Annual Operation Plan the
Franchi see shall begin operation of Electronic Toll Collection
facilities.

() Rights in Data. %

Franchisor shall retain full title to and all rights in al
data and other information collected, created, derived or
devel oped by the Franchisee in the course of operating the System
or providing ITS Services.

MODULE C -- PRQIECT AT BREAK- EVEN:
6. System Facilities, Equipment, and Services

NOTE: If Service Options Ill, IV or V apply, use the

foll ow ng provision:

a6 The inplementation of Electronic Toll Collection raises
very inportant privacy considerations. The ability to track the
movenents of particul ar vehicles and the gossession of financial
i nformation concerning system users inposes stringent
confidentiality and information security obligations on the
operator of an ATM5S system Many of these obligations are backed
up by legal sanctions. Oher |egal obligations, such as
conpliance with federal regulations governing el ectronic fund
transfers, also arise. Before an ATMS system i ncorporates
Electronic Toll Collection, all these issues nmust be carefully
considered, This draft does not address those issues because
El ectronic Toll Collection will probably not be part of nobst ATMS
systens.

a7 In this nodule, Franchisor retains all rights in data
because of the governtnent's large financial contribution tothe
project. The principle behind the nodel is that the governnent
Wi ll retain the right in data if public funds are required to
ensure that the private sector earns a profit. Subject to state
| aw requirenments, this principle may be nodified if required to
provide the Franchisee additional incentives to devel op new
servi ces.

86



(@) Provision of ATM5S Service.

After the ATMS System beconmes operational in a portion
of the Franchise Area, as provided in the Construction Plan, the
Franchi see shall begin to provide ATMS Service in that area
pursuant to the Annual Operations Plan.

NOTE: If Service options|V or V apply, use the

foll owi ng provision

(b) Provision of ATIS Service.

At the time specified in the Construction Plan and the
Annual Operation Plan, the Franchisee shall have the authority to
provide ATIS Service to all businesses, residents, and travellers
in Franchisor at the rates set in the Annual Operating Budget.

(¢) Provision of Qher ITS Services and Ancillary Services.

(1) The Franchi see may provide other |ITS Services that
do not require the installation of additional facilities or
expansion of existing facilities in the Public Rights-of-\Way,
with the prior consent of Franchisor, and on such terns as the
parties shall nutually agree.

(2) The Franchisee may provide Ancillary Services wth
the prior consent of Franchisor and on such terns as the parties

shal | mutual |y agree.
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NOTE: If Service Options Il or V apply, use the
foll ow ng provision:

(d) Sal e of ATMS Dat a.

The Franchi see shall have the authority to sell data useful
in the provision of ATIS Service and other |ITS services to third
parties that are not Affiliates of the Franchi see at negoti ated
rates that are non-discrimnatory and subject to Gty approval.

(e) Delivery of ATM5 Data to Franchisor at no Cost.

The Franchi see shall deliver ATMS Service, ATIS Service, al
other available ITS Services, and all data and other information
coll ected, created, derived or devel oped by the Franchisee in the
course of operating the Systemor providing ITS Services to
Franchi sor and designated departnents and agencies, at no cost to
Franchi sor.

NOTE: The follow ng should be included only if the

Franchi see's systemwi |l include the capability for
el ectronic toll collection:

(f) Electronic Toll Collection.48

a8 The inplementation of Electronic Toll Collection raises
very inportant privacy considerations. The ability to track the
novenents of particular vehicles and the possession of financial
informati on concerning system users inposes stringent
confidentiality and information security obligations on the
operator of an ATMS system Many of these obligations are backed
up bY | egal sanctions. O her |egal obligations, such as
conpliance with federal regulationswgoverning el ectronic fund
transfers, also arise. Before an ATM5 system i ncorporates
El ectronic Toll Collection, all these issues nust be carefully
considered. This draft does not address those issues because

El ectronic Toll Collection will probably not be part of nost ATMS
syst ens.

88



At the times and in the portions of the Public R ghts-of-Wy
specified in the Construction Plan and Annual Operation Plan the
Franchi see shall begin operation of Electronic Toll Collection
facilities.

() Rights in Data.*

Franchisor shall retain full title to and all rights in al
data and other information collected, created, derived or
devel oped by the Franchisee in the course of operating the System
or providing ITS Services.

MODULE D -- OPERATI ONS PROFI TABLE

6. System Facilities, Equipment, and Services
NOTE: If Service Options I[Il, IV or V apply, use the
foll ow ng provision:

(a) Provision of ATMS Service.

After the ATMS System becones operational in a portion of
the Franchise Area, as provided in the Construction Plan, the
Franchi see shall begin to provide ATMS Service in that area
pursuant to the Annual Operations Plan.

NOTE: |If Service Options IV or V apply, use the

foll owi ng provision

49 In this nodule, Franchisor retains all rights in data
because of the government's large financial contribution to the
project. The principle behind the nodel is that the governnent
will retain the right in data if public funds are required to
ensure that the private sector earns a profit. Subject to state
| aw requirenents, this principle my be nodified if required to
provi de the Franchi see additional incentives to devel op new
servi ces.
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(b) Provision of ATIS Service.

At the time specified in the Construction Plan and the
Annual Operation Plan the Franchisee shall have the authority to
provide ATIS Service to all businesses, residents, and travellers
in Franchisor at reasonable rates, subject to the right of
Franchisor to review and regul ate such rates.

(c) Provision of Qther ITS Services and Ancillary Services.

(1) The Franchisee may provide other |ITS Services that
do not require the installation of additional facilities or
expansion of existing facilities in the Public R ghts-of-Wy,
with the prior consent of Franchisor, and on such ternms as the
parties shall mutually agree.

(2) The Franchisee nay provide Ancillary Services with
the prior consent of Franchisor and on such terms as the parties
shall mutually agree.

NOTE: If Service Options IIl or V apply, use the

foll owi ng provision:

(d) Sale of ATMS Data.

The Franchi see shall have the authority to sell data useful
in the provision of ATIS Service and other ITS services to third
parties that are not Affiliates of the Franchisee at negoti ated
rates that are non-discrimnatory and subject to Gty approval

() Delivery of ATMS Data to Franchisor at no Cost.

The Franchi see shall deliver ATMS Service, ATIS Service, al
other available ITS Services, and all data and other information

col l ected, created, derived or devel oped by the Franchisee in the
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course of operating the System or providing ITS Services to
Franchi sor and designated departnents and agencies, at no cost
t o Franchisor

NOTE: The follow ng should be included only if the

Franchi see's systemw || include the capability for

el ectronic toll collection

(f) Electronic Toll Collection."

At the times and in the portions of the Public R ghts-of-Wy
specified in the Construction Plan and Annual Operation Plan the
Franchi see shall begin operation of Electronic Toll Collection
facilities.

() Rights in Data.>!

The Franchisee shall retain full title to and all rights in
all data and other information collected, created, derived or
devel oped by the Franchisee in the course of operating the System

or providing ITS Services.

50 The inmplementation of El ectronic Toll Collection raises
very inportant privacy considerations. The ability to track the
movenents of particular vehicles and the possession of financia
information concerning system users inposes stringent
confidentiality and information security obligations on the
operator of an ATMS system Many of these obligations are backed
up by_legal sanctions. Oher legal obligations, such as
compliance with federal regulations governing electronic fund
transfers, also arise. Before an ATMS system incorporates
Electronic Toll Collection, all these issues nust be carefully
considered. This draft does not address those issues because
El ectronic Toll Collection will probably not be part of nmost ATMS
syst ens.

ol In this module, the Franchisee retains all rights in
data (although it nust make the data available to the Franchisor
at no cost) because the project does not depend on public funding
for the Franchise to earn a profit.
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MODULE E -- PRQIECT PROFI TABLE

6. System Facilities, Equipnent, and Services
NOTE: |If Service OQptions IIl, IV or V apply, use the
foll owi ng provision:

(a) Provision of ATMS Service.

After the ATM5S System becones operational in a portion of
the Franchise Area, as provided in the Construction Plan, the
Franchi see shall begin to provide ATMS Service in that area
pursuant to the Annual Operations Plan.

NOTE: If Service Options IV or V apply, use the
foll owi ng provision:

(b) Provision of ATIS Service.

At the tinme specified in the Construction Plan and the
Annual Operation Plan the Franchisee shall have the authority to
provide ATIS Service to all businesses, residents, and travellers
in Franchisor at reasonable rates, subject to the right of
Franchisor to review and regul ate such rates.

(c) Provision of Qher ITS Services and Ancillary Services.

() The Franchisee may provide other |TS Services that
do not require the installation of additional facilities or
expansion of existing facilities in the Public Rights-of-Wy,
with the prior consent of Franchisor, and on such ternms as the
parties shall mutually agree.

(2 The Franchisee may provide Ancillary Services wth
the prior consent of Franchisor and on such ternms as the parties

shall mutually agree.
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NOTE: If Service Options Ill or V apply, use the
foll owi ng provision

(d) Sale of ATMS Dat a.

The Franchi see shall have the authority to sell data useful
in the provision of ATIS Service and other ITS services to third
parties that are not Affiliates of the Franchisee at negotiated
rates that are non-discrimnatory and subject to Gty approval

(9 Provision of Facilities and Equi pment.

The Franchi see shall purchase and install, at no cost to he
City, the additional traffic nmanagenent and control equipnent
specified in Exhibit D. The Franchi see shall also periodically
purchase and install such additional equipnent as Franchisor may
require to maintain its ability to nmonitor the operation of the
ATMs System and take advantage of technol ogical advances.

(f)  Delivery of ATMS Data to Franchisor at no Cost.

The Franchi see shall deliver ATMS Service, ATIS Service, all
other available ITS Services, and all data and other infornation
coll ected, created, derived or devel oped by the Franchisee in the
course of operating the System or providing ITS Services to
Franchi sor and designated departments and agencies, at no cost
t o Franchisor

NOTE: The follow ng should be included only if the

Franchi see's systemw || include the capability for

el ectronic toll collection
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(9 Electronic Toll Collection.>?

At the tines and in the portions of the Public R ghts-of-Wy
specified in the Construction Plan and Annual Operation Plan the
Franchi see shall begin operation of Electronic Toll Collection
facilities.

(h) Rights in Data.>

Subj ect to subparagraph (f) hereof, the Franchi see shal
retain full title to and all rights in all data and other
information collected, created, derived or devel oped by the
Franchi see in the course of operating the Systemor providing ITS

Servi ces.

52 The inplementation of Electronic Toll Collection raises
very inportant privacy considerations. The ability to track the
nmovenments of particular vehicles and the possession of financial
i nformati on concerning system users inposes stringent
confidentiality and information security obligations on the
operator of an ATMsS system  Many of these obligations are backed
up by legal sanctions. Q her legal obligations, such as
conmpliance with federal re?ulations governing el ectronic fund
transfers, also arise. Before an ATMS system incorporates
Electronic Toll Collection, all these issues nust be carefully
considered. This draft does not address those issues because
El ectronic Toll Collection will probably not be part of nost ATMS
syst ens.

53 In this nodule, the Franchisee retains all rights in
data (although it nust nmake the data available to the Franchisor
at no cost) because the project does not depend on public funding
for the Franchisee to earn a profit.
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7. Recor dkeepi ng and Reporting Provisions®
(a) Open Books and Records.

(1) Franchisor shall have the right to inspect and
copy at any tinme during normal business hours at the Franchisee's
main office in the Franchise Area or at such |ocation as
Franchi sor may designate, all of Franchisee's books and records
of account, receipts, maps, plans, financial statenents,
contracts, service conplaint |ogs, performance test results,
records of requests for service, conputer records, codes,
prograns, and disks or other storage media and other I|ike
mat eri al necessary to nonitor conpliance with the terms of this
Franchi se Agreenent or applicable law. This includes not only
the books and records of the Franchisee, but any relevant books
and records Franchisor held by an Affiliate, an operator of the
ATM5 System or any contractor, subcontractor or any person

hol ding any form of management contract for the ATMS System  The

54 This Section inposes broad obligations on the
Franchisee. Wether the public sector is funding the entire
project or relying on private sector financing, the Franchisor
has an obligation to closely nonitor the Franchisee's activities
because of I1ts interests in protecting the public safety and
managi ng the use of public property, The government cannot
effectively manage its affairs if 1ts private sector partner can
refuse to disclose inportant information. For a true public-
private partnership to develop, each party nust have confidence
in the other, and that confidence can only develop if the parties
can deal openly with each other. Finally, governnent agencies
have obligations to the public that cannot be met if inportant
facts are left undisclosed. Viewed in that light, the
obligations inposed by this Section are not unreasonable. On the
other hand, if the parties already have good morkin?
rel ati onshi ps some of them nmay be dispensed with, always provided
that the public sector will be able to neet its obligations to
the public.
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Franchi see is responsible for collecting the information and
producing it at Franchisee's office in Franchisor, and by
accepting its franchise it affirnms that it can and will do so.
(2) The Franchisee shall naintain separate financial
records governing its operations in the Franchise Area.>°
(3) Access to the Franchisee's records shall not be
deni ed by the Franchisee on the basis that said records contain
"proprietary" information. Al such information received by
Franchi sor shall remain confidential insofar as permtted by the
[Insert reference to state Freedom of Information Act or
equi val ent] and other applicable state and federal |aw 0
(4) The Franchisee shall naintain a file of records
open to public inspection in accordance with applicable FCC rul es
and regul ati ons.
(b) Communication with Regul atory Agenci es.
The Franchisee shall file with Franchisor all reports

requi red by state and federal agencies, including, but not

58 This requirement may be satisfied by establishing a
separate subsidiary to hold the Franchise and nanage the System

se This is a critical area that may require legislation to
resolve. There is an inherent conflict between the private
sector's legitimate desire to protect confidential proprietary
information and the obligations inposed on governnment agencies by
applicable freedom of information laws. There is no easy way to
resolve this conflict, and nmany private sector entities nay be
di ssuaded from participating in public-private partnerships for
fear that conpetitors will gain access to trade secrets and
sensitive financial information, On the other hand, as noted
above, governnent agencies have an obligation to nonitor the
activities of entities with which they do business and this
obligation is particularly inportant in the case of a long-term
relationship with a direct effect on public safety,
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limted to, any proof of performance tests and results, Equal
Empl oynent Opportunity reports, and all petitions, applications,
and comuni cations of all types regarding the ATMS System or a
group of ATMS Systens of which the Franchisee's ATMS Systemis a
part, submtted or received by the Franchisee, an Affiliate, or
any other Person on the behalf of the Franchisee, either to or
fromthe FHWA, the State Department of Transportation, the FCC,
the Securities and Exchange Conmission, or any other federal or
state regulatory comm ssion or agency having jurisdiction over
any matter affecting operation of the Franchisee's System This
material shall be submitted to Franchisor at the time it is filed
or within five (5) days of the date it is received.

(¢) Annual Reports.

(1) No later than 90 days after the end of its fiscal
year, the Franchisee shall submt a witten report to the
Governing Body, in a formdirected by the Governing Body, which
shal I incl ude:

(A) a summary of the previous year's activities
in devel opment of the ATMS System including but not limted to
descriptions of services begun or dropped;

(B a summary of conplaints, identifying both the
nunber and nature of the conplaints received and an expl anation
of their dispositions;

(O An annual fully audited and certified
financial report from the previous cal endar year, including year-

end bal ance sheet; incone statement showi ng revenue from every
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source, line item operating expenses, depreciation expense
i nterest expense, and taxes paid; statenent of sources and
applications of funds; and depreciation schedul e.

(D) A current annual statenent of all capital
expendi tures, including the cost of construction and of
equi pnent .

(E a projected income statenent, balance sheet,
statenment of sources and applications of funds and statenment of
construction plans for the next tw (2) years;

(F) a reconciliation between previously projected
estimtes and actual results;

(G An ownership report, indicating all Persons
who at any tine during the preceding year did control or benefit
froman interest in the Franchise of five percent (5% or nore;

(H An annual list of officers and nenbers of the
Board of Directors of the Franchisee and any Affiliates;

(1) An organi zational chart show ng al
corporations or partnerships with nore than a five (5) percent
interest ownership in the Franchisee, and the nature of that
ownership interest (limted partner, general partner, preferred
sharehol der, etc.); and showing the same information for each
corporation or partnership that holds such an interest in the
corporations or partnerships so identified and so on until the
ultimate corporate and partnership interests are identified,

(J) An annual report of each entity identified in

subsection (I) of this Section which issues an annual report;
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(K} Areport on the Systenmlis technical tests and
measur enents;

(L) such other information as Franchisor or the
CGoverning Body nmay direct.

(2) The annual report shall be presented at a regular
public meeting of the Governing Body to be held no earlier than
10 days follow ng subm ssion of the report.

(d) Annual Plant Survey Report.

The Franchi see shall prepare and submt, by [August 31] of
each year, a conplete survey of its plant and a full report
thereon to the Governing Body. The purpose of the report shall
be to assure Franchisor that the technical standards of the
Franchise are being maintained. This plant survey shall include
the physical mles of plant construction and plant in operation
during the fiscal year, including any revisions to the System "as
built" maps filed with Franchisor, and appropriate electronic
measurenents and shall be conducted in conformance with such
requirenments, including supervision, as the Governing Body may
devi se.

(e) Special Reports.

Franchi see shall deliver the follow ng special reports:

(1) The Franchisee shall submt nonthly construction
reports to Franchisor after the Franchise is awarded for any
construction undertaken during the term of the Franchise until
such construction is conplete, including any rebuild that may be

specified in the Franchise. The Franchisee nust submt updated
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as-built systemdesign maps to Gty within 30 days of the

conpl etion of system construction in any geographic area. The
maps shall be devel oped on the basis of post-construction

I nspection by the Franchi see and construction personnel to assess
conpliance with system design. Any departures from design nust
be indicated on the as-built maps, to assist Franchisor in
assessing operator conpliance with its obligations under

franchi se.

(2) Any notice of deficiency, forfeiture, or other
docunent issued by any state or federal agency instituting any
investigation or civil or crimnal proceeding regarding the ATMS
System the Franchisee, or any Affiliate of the Franchisee, to
the extent the sane may affect or bear on operations in
Franchisor. This material shall be submtted to Franchisor at
the time it is filed or within five (5) days of the date it is
received.

(3) Any request for protection under bankruptcy |aws,
or any judgment related to a declaration of bankruptcy by the
Franchi see or by any partnership or corporation that owns or
controls the Franchisee directly or indirectly. This nateria
shall be submitted to Franchisor at the time it is filed or
within five (5) days of the date it is received.

(4) Technical tests required by Franchisor as
specified in this Franchise Agreenent or any applicable ordi nance
shal| be submtted to Franchisor promptly upon conpletion of such

tests.
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(5 A report submitted within thirty (30) days of the
end of each cal endar quarter show ng the nunber of outages and
service degradations for the prior quarter, and identifying
separately each planned outage, the time it occurred, its
duration, and the estimated area affected; each unplanned outage
or service degradation, the time it occurred, its estinated
duration and the estinated area affected; and the total hours of
outages and service degradations as a percentage of total hours
of ATMS System operation.

(f) Ceneral Reports.

Each Franchi see shall prepare and furnish to Franchisor, at
the times and in the form prescribed by the Governing Body, such
reports with respect to its operation, affairs, transactions or
property, as may be reasonably necessary or appropriate to the
performance of any of the rights, functions or duties of
Franchi sor in connection with this Agreenent.

(g) Records Required.

(1) The Franchisee shall at all times maintain:

(A A full and conplete set of plans, records,
and "as built" maps showi ng the exact location of all System
equi pment installed or in use in Franchisor.

(B) A conprehensive record of all personnel
transactions and utilization of contractors, subcontractors,
vendors, and suppliers by race and sex.

(c) Records of outages, indicating date,

duration, and area affected, type of outage, and cause.
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(D) Records of service calls for repair and
mai nt enance.

(E) A public file showng its plan and tinetable
for construction of the ATMS System

(2) Franchisor may require additional information,
records, and docunments fromtime to tine.

(h) Performance Eval uation

(1) Franchisor may, at its discretion, hold
performance evaluation sessions. Al such evaluation sessions
shall be open to the public, and announced in a newspaper of
general circulation.

(2) Topics that may be discussed at any eval uation
session nmay include, but are not limted to, system performance
and construction, Franchisee conpliance with this Franchise
Agreenent, services provided, franchise fees, penalties, free or
di scounted services, applications of new technol ogies, and
judicial and admnistrative filings.

(3) During the review and eval uation by Franchisor,

t he Franchisee shall fully cooperate with Franchisor and shal
provi de such infornmation and docunments as Franchisor nmay need to
reasonably performits review.

(i) Volum nous Materials.

| f any books, records, maps or plans, or other requested
docunents are too voluminous, or for security reasons cannot be
copi ed and noved, then the Franchisee may request that the

I nspection take place at sone other |ocation, provided that (1)
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the Franchisee nust make necessary arrangenents for copying
docunments sel ected by Franchisor after review, and (2) the
Franchi see nust pay all travel and additional copying expenses
incurred by Franchisor in inspecting those docunents or having
t hose docunents inspected by its designee.

(j) Retention of Records; Relation to Privacy Rights

The Franchisee shall take all steps required, if any, to
ensure that it is able to provide Franchisor all information
whi ch nust be provided or may be requested under this Franchise
Agreement. Each Franchisee shall be responsible for redacting
any data that federal or state law prevents it from providing to
Franchisor. Records shall be kept for at least five (5) years.

8. I nsurance; Surety; Indemification

(a) Insurance Required.

The Franchisee shall naintain, and by its acceptance of a
Franchi se specifically agrees that it will maintain, throughout
the entire length of the Franchise period, at least the follow ng
liability insurance coverage insuring Franchisor and the
Franchi see: worker's conpensation and enployer liability
insurance to nmeet all requirenents of state |aw and conprehensive
general liability insurance with respect to the construction
operation, and maintenance of the ATMS System and the conduct of
t he Franchi see's business in Franchisor, in the m ni num anounts
of :

(1)  [$l,000,000] for property damage resulting from

any one accident;
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(2 [$5,000,000] for personal bodily injury or death
resulting from any one accident; and

(3)  [$2,000,000] for all other types of liability.
Franchi sor may review these anounts no nore than once a year and
may require reasonable adjustments to them consistent with the
public interest. In the event that the Franchisee objects to an
increase in a policy limt and the parties are unable to agree on
a nutually acceptable amunt, the dispute shall be resolved by
arbitration in accordance with the procedures of the American
Arbitration Association.

(b) Qualifications of Sureties.

Al'l insurance policies shall be with sureties qualified to
do business in the State of with an A-l or better rating
of insurance by Best's Key Rating Cuide, Property/Casualty
Edition, and in a form approved by Franchisor.

(c) Policies Available for Review

Al'l insurance policies shall be available for review by
Franchi sor, and the Franchisee shall keep on file with Franchisor
certificates of insurance.

(d) Additional Insureds; Prior
Notice of Policy Cancellation

Al'l general liability insurance policies shall name
Franchisor, its officers, boards, conm ssions, conm ssioners,
agents, and enpl oyees as additional insureds and shall further
provi de that any cancellation or reduction in coverage shall not
be effective unless thirty (30) days' prior witten notice
t hereof has been given to Franchisor. The Franchi see shall not
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cancel any required insurance policy wthout subm ssion of proof
that the Franchisee has obtained alternative insurance
satisfactory to Franchisor which conplies with this Agreenent.

() Failure Constitutes Material Violation

Failure to conply with the insurance requirenments set forth
in this Section shall constitute a material violation of a
Franchi se.

(f) Indemification.?®’

(1) The Franchisee shall, at its sole cost and
expense, indemify, hold harm ess, and defend Franchisor, its
officials, boards, conmm ssions, conmm ssioners, agents, and
enpl oyees, against any and all clains, suits, causes of action,
proceedi ngs, and judgments for damages or equitable relief
arising out of the construction, maintenance, or operation of its
ATMS System the conduct of the Franchisee's business in
Franchisor; or in any way arising out of the Franchisee's
enjoyment or exercise of a Franchise granted hereunder
regardl ess of whether the act or omssion conplained of is
aut hori zed, allowed, or prohibited by this Franchise Agreenent.

(20 Specifically, the Franchisee shall, at its sole
cost and expense, fully indemify, defend, and hold harniess
Franchisor, and in its capacity as such, the officers, agents,

and enpl oyees thereof, from and against any and all clainmns,

& It may be desirable for Franchisor to indemify the
Franchi see agai nst certain tYpes of liability. If so,the terns
of that indemification should be inserted here or in a separate
section immediately follow ng.
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suits, actions, liability, and judgnments for damages or otherw se
arising out of or alleged to arise out of the installation,
construction, operation, or naintenance of its System

(3) The indemity provision includes, but is not
limted to, Franchisor's reasonable attorneys' fees incurred in
def endi ng agai nst any such claim suit, or proceeding.

() No Limit of Liability.58

Nei ther the provisions of this Section nor any damages
recovered by Franchisor shall be construed to limt the liability
of the Franchisee for damages under any Franchise issued
her eunder.
9. Performance Cuarantees and Renedies

(a) Performance Bond.

(1) Prior to any ATM5S System construction, upgrade, or
other work in the Public R ghts of Wiy, the Franchi see shal
establish in Franchisor's favor a performance bond in an anount
specified in the Franchi se Agreement or other authorization as
necessary to ensure the Franchisee's faithful performance of the
construction, upgrade, or other work. The amount of such
performance bond shall be equal to ten (10) percent of the total
cost of the work.

(2 In the event the Franchisee subject to such a
performance bond fails to conplete the ATMS System construction

upgrade, or other work in the Public Rights of Way in a safe,

_ 58 This section may need to be revised if the Franchisor
is to indemify the Franchisee in certain cases.
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timely, and conpetent manner in accord with the provisions of a
Franchi se Agreenent, there shall be recoverable, jointly and
severally from the principal and surety of the bond, any damages
or loss suffered by Franchisor as a result, including the ful
amount of any conpensation, indemification, or cost of renova
or abandonnent of any property of the Franchisee, or the cost of
conpl eting or repairing the System construction, upgrade, or
other work in the Public Rights-of-Way, plus a reasonable

al l onance for attorneys' fees, up to the full amount of the bond.

(3) Upon conpletion of the System construction,
upgrade, or other work in the Public R ghts-of-Way and payment of
all construction obligations of the ATMS System to the
satisfaction of Franchisor, Franchisor shall elimnate the bond
or reduce its amobunt after a time appropriate to determne
whet her the work perforned was satisfactory, which tinme shall be
established considering the nature of the work perforned.
Franchi sor may subsequently require a new bond or an increase in
the bond anount for any subsequent construction, upgrade, or
other work in the Public Rights-of-Way. In any event, the tota
amount of the bond shall equal ten (10) percent of the cost of
t he work.

(4) The performance bond shall be issued by a surety
with an A-l or better rating of insurance in Best's Key Rating
Gui de, Property/Casualty Edition; shall be subject to the
approval of Franchisor; and shall contain the followng

endor senment :

107



"This bond may not be canceled, or allowed to
lapse, until sixty (60) days after receipt by
Franchi kor, by certified nmail, return receipt
requested, of a witten notice from the

i ssuer of the bond of intent to cancel or not
to renew.’

(b) Failure Constitutes Material Violation.

Failure to maintain the performance bond shall constitute a
material violation of a Franchise.

(¢) Renedies."

In addition to any other renedies available at |aw or
equity, Franchisor may apply any one or a conbination of the
following renmedies in the event the Franchisee violates this
Franchi se Agreenent, or applicable state or federal |aw

(1) Revoke the Franchise or shorten the term pursuant
to the procedures specified in this Agreenent.

(20 Inpose penalties avail able under applicable state
and local |aws.

(3 In addition to or instead of any other remedy,
seek legal or equitable relief fromany court of conpetent

jurisdiction.

5e In addition to the renedies listed in this section, it
may be desirable to provide for internmediate sanctions for
violations of the Franchise that do not warrant revocation or
litigation. The Franchise could provide for the establishment of
a Security Fund, for exanple, and permt the Franchisor to
wi t hdraw certain anounts as |iqui dated damages in cases of mnor
breaches by the Franchisee that do not indicate an inability to
performthe obligation agreed to in the docunent.
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(d) Shortening, Revocation, or Termnation of Franchise.
(1) Franchisor shall have the right to shorten the

termof a Franchise to a termnot less than thirty-one (31)
months from the date of the action shortening the Franchise term
or to revoke the Franchise, for the Franchisee's failure to
construct, operate, or nmaintain the ATMS System as required by
this Franchise Agreenent, including failure to deliver a
Construction Plan that neets the Franchisor's stated requirenent
for an ATMS System capable of accommpdating the present and
reasonably foreseeable future traffic managenent needs of the
Franchisor; for defrauding or attenpting to defraud Franchisor or
Subscribers; if the Franchisee is declared bankrupt; or for any
other material breach of the Franchise Agreenent. To invoke the
provisions of this Section, Franchisor shall give the Franchisee
witten notice of the default in its performance. If within
thirty (30) calendar days follow ng such witten notice from
Franchisor to the Franchisee, the Franchisee has not taken
corrective action or corrective action is not being actively and
expedi tiously pursued to the satisfaction of Franchisor,
Franchisor may give witten notice to the Franchisee of its
intent to shorten the term of or revoke the Franchise, stating
its reasons; provided that no opportunity to cure shall be
provi ded where the Franchisee has defrauded or attenpted to
defraud Franchisor or its Subscribers, or in the event the
Franchi see is declared bankrupt. In the case of a fraud or

attenpted fraud, the Franchise nmay be revoked after the hearing
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requi red under Section 9(d) (2); revocation for bankruptcy shal
be governed by paragraph Section 9(d) (3).
(2) Prior to shortening the termof or revoking a
Franchi se, Franchisor shall hold a public hearing, on thirty (30)
cal endar days' notice, at which tine the Franchisee and the
public shall be given an opportunity to be heard. Following the
public hearing, Franchisor may determ ne whether to shorten the
Franchise termor to revoke the Franchise based on the
i nformati on presented at the hearing, and other information of
record. | f Franchisor determines to shorten the Franchise term
or revoke the Franchise, it shall issue a witten decision
setting forth the reasons for its decision. A copy of such
decision shall be transmtted to the Franchisee.
(3) The Franchise may, at the option of Franchisor

followng a public hearing, be revoked one hundred twenty (120)
cal endar days after an assignment for the benefit of creditors or
t he appoi ntment of a receiver or trustee to take over the
busi ness of the Franchisee, whether in a receivership,
reorgani zation, bankruptcy assignment for the benefit of
creditors, or other action or proceeding, unless within that one
hundred twenty (120) day peri od:

(A Such assignment, receivership, or trusteeship
has been vacated; or

(B Such assignee, receiver, or trustee has fully
conplied with the terms and conditions of this Franchise

Agreenment and has executed an agreenent, approved by a court of
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competent jurisdiction, assumng and agreeing to be bound by the
terns and conditions of this Franchise Agreenment acceptable to
Franchi sor, and such other conditions as may be established or as
are required under Section 11 of this Agreenent.

(Q In the event of foreclosure or other judicial
sale of any of the facilities, equipnent, or property of the
Franchi see, Franchisor may revoke the Franchise, followng a
public hearing before Franchisor, by serving notice on the
Franchi see and the successful bidder, in which event the
Franchise and all rights and privileges of the Franchise will be
revoked and will termnate thirty (30) calendar days after
serving such notice, unless:

(i) Franchisor has approved the Transfer of
the Franchise to the successful bidder; and

(i) The successful bidder has covenanted and
agreed with Franchisor to assune and be bound by the terns and
conditions of this Franchise Agreement.

(4) I'f Franchisor revokes the Franchise, or if for any
other reason the Franchi see abandons, termnates, or fails to
operate or nmmintain the ATMS System or provide service as
required by the Agreenent, the follow ng procedures and rights
are effective:

(A) Franchisor may require the former Franchisee
to renove its facilities and equipnent at the former Franchisee's

expense. |f the fornmer Franchisee fails to do so within a
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reasonabl e period of time, Franchisor may have the renoval done
at the forner Franchisee's and/or surety's expense.

(B In the event of revocation, Franchisor, by
resol ution, may acquire ownership of the ATMS Systemat its then-
fair market val ue, deducting therefromthe cost or damages to
Franchi sor resulting from Franchi see's default.

(g If the ATMS Systemis abandoned by the
Franchi see or the Franchisee fails to operate or maintain service
or otherwi se termnates the Franchise, the ownership of al
portions of the ATMS Systemin Public Rights-of-Wy shall revert
to Franchisor and Franchisor may sell, assign, or Transfer all or
part of the assets of the System

(5) Franchisor may, by resolution, acquire ownership
of and operate the ATM5 System whether or not such ownership is
acquired follow ng revocation or forfeiture of the Franchise.

(e) Remedies Cumul ative.

Al remedies under this Franchise Agreenment are cunul ative
unl ess otherwi se expressly stated. The exercise of one renedy
shal |l not foreclose use of another, nor shall the exercise of a
remedy or the paynent of |iquidated damages or penalties relieve
the Franchisee of its obligations hereunder. Renedies nay be
used singly or in conbination; in addition, Franchisor may
exercise any rights it has at law or equity.

(f) Relation to Insurance and Indemity Requirenents.

Recovery by Franchisor of any amounts under insurance, the

performance bond, or otherw se does not |limt the Franchisee's
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duty to indemify Franchisor in any way; nor shall such recovery
relieve the Franchisee of its obligations under a Franchise,
l[imt the anpbunts owed to Franchisor, or in any respect prevent
Franchi sor from exercising any other right or renmedy it may have.
10. Applications for Renewal or Modification of Franchises

() Witten Application.

(1) Awitten application shall be filed with
Franchi sor for renewal of a Franchise or nodification of this
Franchi se Agreement. An applicant shall denonstrate in its
application conpliance with all requirements of all applicable
| aws.

(2) To be acceptable for filing, a signed original of
the application shall be submtted together with twelve (12)
copies. The application nust be acconpanied by the required
application filing fee as set forth in Section 11(d) and contain
all required information. Al applications shall include the
names and addresses of Persons authorized to act on behalf of the
applicant with respect to the application

(3) Al applications accepted for filing shall be nade
avai |l abl e by Franchisor for public inspection.

(b) Application for Renewal of a Franchi se.

(1) The Franchi see may seek renewal of the Franchise
by submtting an application notifying Franchisor of its desire
to renew the Franchise, and stating the terms on which it
purposes to renew the Franchise. Such application shall be

submtted no nore than thirty-six (36) nmonths prior to franchise
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expiration and no |less than twenty-four (24) nonths prior to

franchise expiration. Franchisor may al so seek renewal by

requesting the Franchisee to submt an application; Franchisor

may or may not include a statenment of the ternms on which it

proposes to renew the Franchise with its request for a proposal.
(2) In considering an application for renewal,

Franchi sor shall consider the follow ng factors:80

60 This section protects the Franchisee's interests as
wel |l as the Franchisor's by establishing factors to be applied by
t he Franchisor in considering a renewal application. The
government must thus justify its decision based on these factors,
and cannot arbitrarily reject the Franchisee's proposal,

On the other hand, the nodel does not grant the Franchisee
an automatic right of renewal for several reasons, First, the
nodel presunmes that the Franchisee w |l be adequately conpensated
for its investment over the term of the franchise. | ndeed, in
some nodules, the private sector will have contributed very
little capital to the project. Even when the private sector has
contributed all the funding, if the Franchi see has received a
fair return over the tenn of the franchise it may be fair to
transfer title to the entire systemto the governnent at the end
of the term  Consequently, a renewal termis not always an
econom ¢ necessity. Second, the unproven nature of the
t echnol ogy makes it very hard to predict what the needs of the
Franchisor and the capabilities of the industry will be at the
end of the term Radical changes may be necessary in the System
in which case the governnent mght be better off seeking
proposals from a number of conpanies, including the Franchisor.
Third, the Franchisor should have the ability to seek a new
partner if the Franchi see provi des inadequate service over the
tenn of the franchise.

In practice, the renewal provisions will|l depend on the
antici pated econom cs of the project and will be a subject of
negoti ation. For exanpl e, a franchisee may be given an automatic
right of renewal under certain circunstances, but the governmnent
may retain the right to grant additional franchises at that
point. O, as noted above, there naK be no renewal right at al
and the governnment may sinply take the systemover at the end of
the term Many pernutations are possible.
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(A The extent to which the Franchisee has
substantially conplied with the applicable law and the materia
terms of the existing Franchise.

(B) Whether the quality of the Franchisee's
service under the existing Franchise has been reasonable in Iight
of the needs and interests of Franchisor and the public.

(O Whether the Franchisee has the financial
technical, and legal qualifications to provide ATMS Service.

(D Whet her the application contains a proposal
that is reasonable to neet the future traffic managenent needs
and interests of the community.

(E Whet her the applicant proposes to provide
adequate facilities or financial support during the renewal term

(F) Whet her renewal of the Franchise is warranted
in the public interest considering the immediate and future
effect on the Public Rights-of-Way and private property that
woul d be used by the ATMS System including the extent to which
installation or maintenance as planned would require replacenment
of property or involve disruption of property, public services,
or use of the Public Rights-of-Wy.

(G Whet her anot her applicant for an ATMS
franchi se proposes to build a systemthat will meet community
needs and interests and the other requirenents established by
Franchisor nmore effectively than the Franchi see's renewal

proposal .
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(3) The Franchisee shall submt with its application
or upon the request of Franchisor, such infornmation as is
requi red for Franchisor to assess the application in light of the
foregoing factors.

(4) If Franchisor finds that it is in the public
interest to renew the Franchise considering the factors set forth
above, and subject to the Franchisee's entry into an appropriate
Franchi se Agreement, it shall renew the Franchi se. | f Franchi sor
denies renewal, it wll issue a witten decision explaining why
renewal was denied. Prior to deciding whether or not to renew a
Franchi se, Franchisor may hold one or nore public hearings or
i npl ement ot her procedures under which coments fromthe public
on an application may be received. Franchisor also may grant or
deny a request for renewal based on its review of an application
wi t hout further proceedings.

(¢c) Application for Modification of a Franchise.
An application for nodification of this Agreenment shal
include, at mnimm the follow ng informtion:

(1) The specific nodification requested;

(2 The justification for the requested nodification

(4) Any other information that the Franchisee believes
i's necessary for Franchisor to nmake an informed determ nation on
the application for nodification; and

(5) An affidavit or declaration of the franchisee or
aut hori zed officer certifying the truth and accuracy of the

information in the application, and certifying that the
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application is consistent with all federal and state |aw
requi rements.

(d) Filing Fees.

To be acceptable for filing, an application shall be
acconpanied by a filing fee in the follow ng amount to cover
costs incidental to the awarding or enforcenent of the Franchise,

as appropriate:

(1) For renewal of a Franchise: $60, 000
(2) For nodification of a

Franchi se Agreenent: $30, 000
(3) For approval of a Transfer: $60, 000

In addition, Franchisor may require the Franchisee, or, where
applicable, a transferor or transferee, to reinburse Franchisor
for its reasonable out-of-pocket expenses in considering the
application, including consultants' fees.

(e) Public Hearings.

An applicant shall be notified of any public hearings held
in connection with the evaluation of its application and shall be
given an opportunity to be heard.

11.  Transfers

(a) City Approval Required.

No Transfer shall occur without prior witten notice to and
approval of the Governing Body, and only then upon such terns and
condi tions as Franchisor deems necessary and proper. The
Franchi see's obligations under this franchise involve persona
servi ces whose perfornmance involves personal credit, trust, and
confidence in the Franchisee, and transfer wthout the prior
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written approval of Franchisor shall be considered to inpair
Franchi sor's assurance of due performance. The granting of
approval for a Transfer in one instance shall not render
unnecessary approval of any subsequent Transfer.

(b) Application.

(1) The Franchisee shall pronmptly notify Franchisor of
any proposed transfer. If any transfer should take place w thout
prior notice to Franchisor, the Franchisee will pronptly notify
Franchi sor that such a transfer has occurred.

(2) At least 120 cal endar days prior to the
contenpl ated effective date of a transfer, the Franchi see shal
submt to Franchisor an application for approval of the transfer.
Such an application shall provide conplete information on the
proposed transaction, including details on the legal, financial
technical, and other qualifications of the transferee, and on the
potential inpact of the Transfer on rates and service. At a
mnimm the follow ng information nust be included in the
application:

(A all information and forns required under
federal |aw

(B) all information required in Section 10(b) of
this Agreement;

() a detailed statenent of the corporate or
ot her business entity organization of the proposed transferee,
together with an explanation of how decisions regarding the

System will be made if the proposed transaction is approved;
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(D any business relationships or transactions of
any kind, past, present, or anticipated, between the Franchisee,
or its owners, subsidiaries, or affiliates, and any potentia
transferees, or their corporate parents, subsidiaries, or
affiliates, other than the proposed transaction;

(E) any contracts, financing documents, or other
docunments that relate to the proposed transaction, and all
docunents, schedules, exhibits, or the like referred to therein;

(F) any documents related to the transaction
(including any documents regarding rates the transferee expects
to charge) that have been provided to any entity that has been
asked to provide financing (debt, equity, or any other kind) for,
or to underwite any offering made in connection with, the
proposed transaction

(G any docunents provided to the Boards of
Directors, Executive Commttees, or simlar controlling bodies of
the Franchisee and any potential transferee, or their corporate
parents, subsidiaries, or affiliates, regarding the proposed
transaction;

(H any shareholder reports or filings with the
Securities and Exchange Comm ssion ("SEC') or the Federal Trade
Commi ssion ("FTC') that discuss the transaction, and any filings
requi red under the Cayton Act in connection with the proposed
transacti on;

() conplete financial statenents for the

Franchi see and any potential transferees for the last three
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years, including balance sheets, inconme statenments, profit and
| oss statenents, and docunents detailing capital investments and
operating costs;

(J) a detailed description of the sources and
anmounts of the funds to be used in the proposed transaction
indicating how the debt-equity ratio of the Systemw Il change in
the course of the transaction; what entities will be liable for
repaynment of any debt incurred; what interest, payment schedul e,
and other terns or conditions will apply to any debt financing;
any debt coverages or financial ratios any potential transferees
will be required to maintain over the franchise termif the
proposed transaction is approved, what financial resources would
be available to the System under the control of the proposed
transferee; whether the proposed transferee can neet debt-equity
or any other required ratios wthout increasing rates, with any
assunptions underlying that conclusion, and if not, what
i ncreases woul d be required and why;

(K any other information necessary to provide a
conpl ete and accurate understanding of the financial position of
the System before and after the proposed transfer, including but
not limted to two sets of projected income statements and cash
flow statements, including capital investnents, for at |east five
years after the proposed transfer, one set assum ng the transfer
is approved, and one set assuming the transfer is not approved,
each set stating specifically what assunptions are being made

wth respect to any rebuild or upgrade of the system
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(L) conplete information regarding any potentia
i mpact of the transfer on Franchisee's rates and service;

(M a detailed analysis of franchise fee paynents
made by the Franchisee, or any affiliate, during the life of the
Franchi se, showing (1) total gross revenues, by category (e.g..
basic, pay, pay-per-view, advertising, installation, equipnent,
| ate charges, miscellaneous, other); (2) what revenues, by
category, were included in the calculation of the franchise fee,
so that it is clear what, if any, revenues were not included and
the dollar value of those exclusions; (3) the value of any non-
cash conpensation received (e.g.. trades for advertising spots),
showi ng what anmounts of non-cash conpensation were included in
the franchise fee calculation; (4) what, if any, deductions were
made from revenues in calculating the franchise fee (e.g., bad
debt), and the anpunt of each deduction; (5) if an outside agency
was used to collect revenue (e.g.. a collection agency, an
advertising agency paid on the basis of percentage of sales), how
much revenue was received by these agencies, and the total anount
of revenues included for purposes of the franchise fee
cal cul ati on;

(N information sufficient to permt Franchisor
to determ ne the Franchisee's conpliance with its franchise
obligations over the term of the Franchise, including specific
descriptions of any nonconpliance of which the Franchisee or any

potential transferee is aware;
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(0) any representations nmade to anyone, in
connection with the transaction, about the Franchisee's
compliance with its Franchise; and

() a brief summary of the proposed transferee's
plans for at |east the next five years regarding plant and
equi pnent upgrades, expansion or elimnation of services, and any
ot her changes affecting or enhancing the performnce of the
System

(3) For the purposes of determ ning whether it shal
consent to a transfer, Franchisor or its agents nmay inquire into
all qualifications of the prospective transferee and such ot her
matters as Franchisor may deem necessary to determ ne whether the
transfer is in the public interest and shoul d be approved,
denied, or conditioned. The Franchi see and any prospective
transferees shall assist Franchisor in any such inquiry, and if
they fail to do so, the request for transfer nay be denied.

(¢c) Determnation by City.

()  In making a determnation as to whether to grant,
deny, or grant subject to conditions an application for a
Transfer of a Franchise, Franchisor shall consider the |egal,
financial, and technical qualifications of the transferee to
operate the System any potential inpact of the Transfer on
Franchi see's rates or services; whether the incunbent Franchisee
is in conpliance with this Agreenment, and, if not, the proposed
transferee's commtnment to cure such nonconpliance; whether the

transferee owns or controls any other ATMS Systemin Franchisor,
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and whether operation by the transferee may elimnate or reduce
conmpetition in the delivery of ATMS Service in Franchisor; and
whet her operation by the transferee or approval of the Transfer
woul d adversely affect Franchisor's interest under this
Agreenent, applicable law, or the public interest, or make it
less likely that the future needs and interests of the community
woul d be satisfied at a reasonable cost.

(2) Any transfer w thout Franchisor's prior witten
approval shall be ineffective, and shall make this franchise
subject to cancellation at Franchisor's sole discretion, and to
any other renedies available under the franchise or other

applicable |aw

(3) Franchisor reserves the right to review, inter

alia, the purchase price of any Transfer or assignnent of an ATMS
System and to take any necessary steps to ensure that any

negoti ated sal e val ue which Franchisor deems unreasonable will

not adversely affect system services or rates, including denial
of the Transfer.

(4) Any nortgage, pledge or |ease shall be subject and
subordinate to the rights of Franchisor under this O dinance or
ot her applicable |aw.

(d) Transferee's Agreenent.

No application for a Transfer of the Franchise shall be
granted unless the transferee agrees in witing that it wll
abi de by and accept all terms of this Agreement, and that it wll

assume the obligations, liabilities, and responsibility for all
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acts and omissions, known and unknown, of the previous Franchisee
under this Franchise Agreenment for all purposes, including
renewal, unless Franchisor, in its sole discretion, expressly

wai ves this requirenent in whole or in part.

(e) Approval Does Not Constitute Wiver

Approval by Franchisor of a Transfer of the Franchise does
not constitute a waiver or release of any of the rights of
Franchi sor under this Franchi se Agreenent, whether arising before
or after the date of the Transfer.

(f) Processing Fee.

As a condition of considering a Transfer, Franchisor may
require that the transferor or the transferee pay Franchisor's
out - of - pocket expenses and a reasonable fee, as specified in
Section 11(d), 1in considering the application for Transfer of the
Franchi se.

12. M scel | aneous Provi si ons

(a) Conpliance Wth Laws.

The Franchi see shall conply with all federal and state
laws, as well as Gty ordinances, resolutions, rules and
regul ati ons heretofore and hereafter adopted or established
during the entire termof its Franchise.

(b) Captions.

The captions to sections throughout this Agreenent are
intended solely to facilitate reading and reference to the
sections and provisions of this Agreement. Such captions shall

not affect the meaning or interpretation of this Agreenent.
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(c) No Recourse Agai nst Franchisor.

Wthout limting such immunities as Franchisor or other
Persons may have under applicable law, the Franchisee shall have
no recourse what soever against Franchisor or its officials,
boards, conm ssions, agents or enployees for any |oss, costs
expense or damage arising out of any provision or requirenment of
this Agreement or because of the enforcement of this Agreement or
Franchisor's exercise of its authority pursuant to this
Agreement, or applicable law, unless the same shall be caused by
crimnal acts or by willful or gross negligence.

(d) Rights and Renedi es.

(1) The rights and renedies reserved to the parties by
this Agreement are cunulative and shall be in addition to and not
in derogation on of any other rights and remedies which the
parties may have with respect to the subject natter of this
Agreenent .

(2) Franchisor hereby reserves to itself the right to
intervene in any suit, action or proceeding involving any
provision of this Agreement.

(3) Specific mention of the materiality of any of the
provisions herein is not intended to be exclusive of any others
for the purpose of determning whether any failure of conpliance
hereunder is material and substanti al

(4 The Franchisee shall not be relieved of its
obligation to conply with any of the provisions of this Agreenent

by reason of any failure of Franchisor to enforce pronpt
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conpliance. Nor shall any inaction by Franchisor be deenmed to
wai ve a provision‘voiding any provision of this Agreenent.

(e) No Accord or Satisfaction.

No acceptance of any paynent by Franchisor shall be
construed as a release or an accord and satisfaction of any claim
Franchi sor may have for further or additional suns payabl e under
this Agreenent or for the performance of any other obligation of
t he Franchi see.

(f) Equal Enploynment Qpportunity.

The Franchi see shall not refuse to enploy, discharge from
empl oynment, or discrimnate against any Person in conpensation or
in terms, conditions, or privileges of enploynent because of
race, color, religion, national origin, sex, or age. The
Franchi see shall conply with all federal, state, and |ocal |aws
and regul ati ons governi ng equal enploynent opportunities, as the
same nmay be fromtime to tine anended.

(9 Force Mjeure

The Franchi see shall not be deened in default with
provi sions of its Franchise where perfornmance was rendered
I npossi ble by war or riots, civil disturbances, floods, or other
nat ural catastrophes beyond the Franchisee's control, and a
Franchi se shall not be revoked or the Franchisee penalized for
such nonconpliance, provided that the Franchisee takes inmediate
and diligent steps to bring itself back into conpliance and to
conply as soon as possible under the circunstances with its

Franchi se wi thout unduly endangering the health, safety, and
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integrity of the Franchisee's enployees or property, or the
health, safety, and integrity of the public, Public Rights-of-
Way, public property, or private property.

(hy Calculation of Tinme.

Unl ess ot herw se indicated, when the performance or doing of
any act, duty, matter, or paynent is required under this
Franchi se Agreement, and a period of tine or duration for the
fulfillment of doing thereof is prescribed and is fixed herein,
the time shall be conputed so as to exclude the first and include
the last day of the prescribed or fixed period of duration tine.

(i) Severability.

If any term condition, or provision of this Agreement
shall, to any extent, be held to be invalid or unenforceable, the
remai nder hereof shall be valid in all other respects and
continue to be effective. In the event of a subsequent change in
applicable law so that the provision which had been held invalid
is no longer invalid, said provision shall thereupon return to
full force and effect w thout further action by Franchisor and

shal | thereafter be binding on the Franchi see and Franchisor.
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AGREED TO THHS ____ DAY OF , 1994,

ATTEST:

APPROVED AS TO FORM

[ 1 NSERT NAME OF FRANCHI SOR|

By:

[ 1 NSERT NAME OF OPERATOR],

a [state] [corporation/partnership]

By:

[titlel
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EXHBIT A -- FORM OF CONSTRUCTI ON PLAN

The final formof the Franchise Agreement will include a
detailed formof a Construction Plan specifying those matters to
be addressed by the plan. In preparing the exhibit, the parties

wi || have anple opportunity to reach an understandi ng of what
procedures are to be followed and what standards are to be net.

Among the issues that shoul d be addressed in the
Construction Plan are:

For those nodul es where there will be no or insufficient
revenues to provide a natural incentive to mnimze lifecycle
costs and to expeditiously design and build the facility, the
Franchi sor should consider a variety of strategies to ensure
l'ifecycle costs are mnimzed and construction is conpleted
qui ckly.  Anobng these provisions mght be a requirenment to
perform |ifecycle cost analysis of design, construction
mai nt enance and operations alternatives, a val ue engineering
requi renent, and incentive clauses and penalties to encourage
rapi d construction to encourage mnimzation of |ifecycle costs
including road user costs.

The construction plan should also require that appropriate
consideration is given to lifecycle costs including
transportation user costs, quality |low cost materials, automated
di agnosti cs, self-servicin? procedures, autonmatic electronic
pagi ng of service personnel upon breakdown of any part of the
System nodul ar equi pment for easy repair and replacenment of
conponents, etc.

If the Construction Plan is to include the design function
it should address matters such as redundancy and reliability
standards, including provision for nultiple or back-up control
centers and optical fiber rings.

The system shoul d al so be designed and built to foster the
nost cost effective maintenance over the lifecycle, and the
system design should ensure that |ow cost maintenance procedures
consistent with high quality and reliability standards wll be
possi bl e once the system has been built.
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EXHBIT B -- FORM OF ANNUAL, OPERATI ONS PLAN

As descri bed' above regarding the Construction Plan, the
parties will reach a general agreement on what matters are to be
addressed in the operations plan before entering into the
Franchise Agreenent. Operations and nai ntenance procedures and
standards w Il thus be agreed upon based on the specific
requirenents of a Franchisor and the nature of the system

Among the issues to be considered are the need for
mai nt enance procedures that preserve to the greatest degree
practical the initial and any subsequent investnments in the
system and the need for procedures consistent with high quality
and reliability, as discussed above in Exhibit A The Qperation
Pl an and the Construction Plan nmust jointly ensure the foll ow ng:

0 That appropriate consideration is given to lifecycle
costs i1 ncluding transportation user costs, quality |ow
cost materials, autonated diagnostics, self-servicing
procedures, autonmatic electronic paging of service
personnel upon breakdown of any part of the System
nmodul ar equi prent for easy repair and replacenent of
conponents, etc.

0 Establ i shment of a mai ntenance nmanagenment system for
pur poses of managi ng the naintenance of the System

0 Assurances that personnel with appropriate education
training and experience to carry out the maintenance
wi |l be provided.

0 Assurance of the necessary acquisition and dedication
of funds, labor, equipment and material to carry out
t he mai ntenance identified in the naintenance
managenent system

|f Electronic Toll Collection is to be part of the System
the Operations Plan will need to consider the follow ng issues:

0 Fi nanci al accounting and noney managenent for tolls
col | ected.

0 Stringent privacy protection

0 Coordination with state, regional and local trave

demand managenent programns.
0 Conformty with national equipnent standards.
Finally, the Operations Plan will need to address how and to
what degree the parties will share information needed to ensure
the continuing operations of the system For exanple, the
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Franchi see nay retain in its possession certain information

required to run the system such as software source code. It may
be desirable to place such itens in escrow, so that they wll
still be available in the event of a dispute between the parties.
Such provisions may also be placed in the franchise itself. The

I ssues may need to be addressed on a case-by-case basis and
specific provisions drafted as required.
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EXHBIT C -- FORM OF ANNUAL OPERATI ONS BUDGET
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EXHBIT D -- SCHEDULE OF ADDI TI ONAL EQUI PMENT
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EXHIBIT E -- SCHEDULE OF UNIT FEES
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